CIAR Testimony

My name (& Thomas Facer and | am bere today to testify in favor of the proposed
amendme ﬂ‘i io the Federal Markeling Order for Tart Cherries. | represent New York
Stale as the lone representstive. | have sarved on the CIAE since tig inception either as
a hoard mezmber or giternate board member and have served as Treasurer and
currently serve az Chairman.

There is only one stated purmposes for the Cherry Marketing Order as published In
the Federal Record, which is to increase the value of cherrles {© growers. The current
manner in which diversion credits generated from the on farm destruction of cherries by
growers are accounted for does not support the stated purpase of the Marketing Order.
Tart cherry orop production has historically been varighle due to westher conditions
which has lead to highly variable grower pricing and marketing conditions. When the
Marketing Order was initially develeped and promulgated the economic theory
supporting the improvement in grower returng was o control the supply of cheny
products marketed into the domestic tart cherry market. By controding the supply
availsble 10 the market each year, supply would be siabilized and grower return would
he slabilized. The handlers of the tart cherry crop were regulated by restricting the sales
a handler could markel into the domestic market 1o the percentage of 'Free’ tonnhage
established by a formula for the eniire industry based on crop size, carry over inventory
and prior 3 year average incustry domestic sales. The handlers had the burden of groof
to provide documeniation thai the ‘restricted’ volume of cherries & handler handied
{handie) was kept out of the domestic market. The primary supply condrol mechanism
used allowed handiers to place produst into a 50 million pound reserve inventory 1o be
used during vears of iow crop production to stabllize supply. These reserve inventories
would be relaased during fow crop years and replenishad in high crop vears, thus
stabilizing supply and grower pricing. The marketing order also sllowed handlers to
oblain ‘cregits’ towards thel restrichion volume for exporting products cutside of North
America and to apply for diversion ‘credits’ for new products or new markets up to &
mithion pounds per season, ndustry wide, The *"% nal method allowead 10 satisty regulation
requirements was for growers (o destroy cherries in the orchard and obtain ‘grower
diversion credite’. Handlers needed 10 obtain ihese credits o use 1 satisty regulation.
The Marketing Urder was preseniad o the indusiry with several examples showing a
stabilization of grower pricing of approximaiely §.25 per pound and in large crop years &
regulation percentage of 25%; the industry adopied the Marketing Order by a significant
margin of both growers and handlers,

Since the inftial adoption of the order thers have been several modificstions ©
‘inprove’ the order both by formal and informal rude making. Over that same time there



have been many changes in the consumption pattems of cherry consumers.
Unfortunatety, since the promulgation of the Marketing Order, regudation has in many
years been much higher than the 25% expected and grower returns in those vears has
breest rich less than the §.25 anticipated. There are many reasons for the increased
regulation percentage that are not relevant o the discussion of this amengment,
However, as the regulation percentage increases the use of archard diversion is
discouraged rather than encouraged as oniginally intended. Al regulation of the
Marketing Order ie at the handler level and handlers have beern reguired to include ail
orchard diversion certificates received from growers as part of thelr handle. To this total
handle the regulstion percentage is assessed. The best way 1o understand this s to
ook at an example of what happens as an ingividual handler uillizes orchard diversion
certificates to satisty reguiation requirements. in this example the handler has domestic
customers that purchase on an annual basis cherry products that reguire 10 million
pounds of raw cherries to produce. The handier has no export business and has 1
mithon pounds of qualifving new product activity. The products the handler produces
have a shelf life of 18 months. The handier plans o participate in the 50 million pound
primary reserve but does not want to pariicipate in the secondary reserve. As you can
seg in the example, as the crop size increases, the regulation increases and the
quantity of grower diversion certiticates required for the handler to satisfy regulation
requirements increases disproportionate to the regulation increase. Growers will not
destroy fruil in the orchards when other processors will accept the frull, and as a result
growers require payment for this destruction. Handlers who have excess export of new
product credits also sell those credits 1o handlers who need them. In this example with &
200 mitlion pound crop (below national consumption) the regulation percentage is 20%.
But the handier cannot sell 1.0 mifllion pounds eguivalent of its production o customers
that expect the product unless the handler covers the regulstion requirement it some
other manner, With 2 crop less than national consumption it is not reasonable o
destroy cherries i the orchard but # thal was the only oplion the handier had they
would be required {0 destroy 1.2 miflion pounds 1o ‘free up’ 1. million pounds of product.
As the crop gets larger in the example the quantity of grower diversions needed rises
miuch quicker than the shortfall in sales opportunity. When the crop reaches 300 million
pounds plus the 50 million pound carryover in the example the quaniity of grower
diversions reguired o salisty the 4.4 million pound regulation requirement grows 1o 8.4
milion pounds.

As an example, ene of the handlers 1 work with had the foliowing experience in
2008, The 2008 crop was large and there was carnvover from 2008 that resulled in &
G8% regulation, leaving only 22% available 10 sell i thelr customers. The handler
reguired some growers they deal with 1o destroy & portion of their frult in the archard
which they peaid the grower §.05 per pound for the frult destroved. The grower was pald
$.15 per pound for the portion of the crop that was harvested and delivered. The



growers the handler deals with did not have encugh fruit 1o meet the handler's sales
need plus destroy the amount of frult necessary (o meel the regulation. This forced the
hancter o purchase excess credits from other handlers and purchase cherry products
they do not market to place into reserve. They were successiul in & sealed bid offer to
purchase credite for $.20 per pound and were unsuccessiul in all attermpts less than
$.20. U the stated purpose of the Marketing Order is {o improve cherry grower refurms |
suggest this example points out there is a preblem with the systermn,

The proposed amendiment addresses the current ineqully in the utifization of
grower divarsion credits by allowing the handler (o utilize them on an egual basis with
other diversion activities. This will remove the current disincentive to destroy frult whan
the regulation requirements are very high due 1o large crops andfor excessive free
carryover from prior years. The entire industry will realize a slightly higher regulation
percertage with the amendment bt the quantity of tonnage available 1o be marketed
witl be the same as it is without the amendment change. Undoubtedly handlers who
typically generate excess diversion certificates will oppose the amendment change; |
argue the windfall they have realized under the current mesthod of handling grower
diversion does not fit the purpose of the marketing ordsr

With this change | suggest grower retumns will improve as was first envisioned
with the original implementation of the marketing order. I vears when crop size is
small o large there s unlikely @ need to destroy frult in the orchard, that does not
change with this amendment. However, when there is a very large supply, crop size
anafor carryover, some handlers will offer much higher payments o growers to destroy
fruit than has been experienced o date with the marketing order for the reasons | have
alreadgy siated. These paymeris for destruction will entice growers {o destroy more fruft
than has been degroyed inthe past. In the past the fruit that will now be destroved was
Wt the secondary reserve pool, this excessive reserve invenitory cost the industry
carrving costs plus in most cases frozen storage costs plus some market value
depression on the free market. These expenses will be saved and market prices will be
a bit less depressed, both will lead to higher grower returns. Over time production must
be i1 line with conswmnption, the indusiry cannot produce more than s consumed. The
change this amendment makes 1o the marketing order will aid In bringing the
productiond/consumption closer o balance over time and allow growers (o realize
moreased relums,
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