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The Honorabie Tom Vilsack,
secretary, United States Pepartment of Agriculiore

The Honorable Kathieen Morrigan

Deputy Secrefary, Umnited States Department of Agriculiure
The Monorable Ravne Pege

Administrator, Agriculinral M armimg Service

United States Department of Apricalivre

Washington, . O, 20230

3

Rer - ~Formal & Official Request for Hearing for Amendment of 7 CFR Part 630
- Secitons and parts relating to the Optimem Supply Formula snd Grower
Diiversion Activities o

Pear Seoretary Vilsack and Depwty Secretary Maomissp and Administrator Peos.
} AT b £ 2E.

The wart cherry indusiry ofien has an excess of cherries compared 10 the demand for them. An option
under the order fo deal with this over m;*plv iz the diversion of cherries in the archards by growers in lics

of harvesiing them for processig. Choosing o exercigse tsis option can be beneticial to hoth individual

growers and the industry sinee 1t removes (:m,e::% sup} I of cherries while avmdmg costs associated with
the harvesting, packing and storing fiuit for which there is no cwent need. Use of this option by growers
also avolds the dovwnsiream consequence of the pm::: dnprmsmg effect that added and unsold inventory

mevitably ins on grower Dm‘ <3 in subseguent season

Unforiumately, there is 2 siructaral flav in the order that prevenss maxinml vse of grower in-orchard
diversions. As the crop size ereases, resiriction under the order increases. However, grower in-orchard
diversions become inereasingly less worthwhile as & comphliance option as the restriction percentage
increasss. This ncongruous cutcome discourages the use of orchard diversions as & means to deal with
excess production m any given year.  Iir-orchard diversions should be encouraged rather than discouraged
as a compliance mechanism especially as the restriction requirensent increases and becomes burdensore.

The problem fows from how sceounting is made for grower in-orchard diversions under the present
constricet of the order, I-‘im‘;die s st gecounst Tor grower diverted cherries just as though the cherries had
been delivered for processing and sale; handlers are charged with restriction on the fruit that gmwers feft
m the orchard. Asthe }mrwa:,n geds Jarger, the restriction percentage required of handlers inereazes and the
surcharge on the diveried cherries inoreascs, as well. The handler ends up with increasingly i‘(twcr net
diversion crediis to apply to g overall restriction,

A solution to this dilemina was proposed by the indusiry to representatives of the Agriculural Marketing
Service. The proposal contemplated restrocturing how sccounting would be made for the cherries
diverted o the orchards. Representatives of the tad Lhe"w industry hiad various snd lengthy discussions
with many employees m the Marketing Order Administration Branch, the Fruit and Vegetable Division
sad the Agriculivral Marketing Service aboul this matter. The indusiry could not convinee USDA
representatives that there is mnirm ity w the order for treating grower in-orchard diversions as, what in the
industry are calied, “bottom hne” diversion crodits.
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We bave been mformed that the language in the order and the iext in the relevant Recommended Decisiorn
simply does not avthonze treainient of grover in-orchard diversions differently than as they are presently
irested and as proposed by the Sndustry. We alse have been told that the only way to resolve the matter s
for the order 1o be amended 10 aceount Tor grower in-orohard diversions in » manner different ihey are
presely reated. Fortimately, we were 10ld that this amendment, if expedited, could be accomplished
within eighteen (18) months of its inception. This would allow the change to be in efiect for the 2012
hiarvesi.

Treatment of grower m-orchard diversions m a fastdon similar to haodier posi-harvest diversion activities,
Le. makmg grower certificates “boftom Hne” diversion credits, is & very important change 1o our industyy
ci!’ld especially 10 growers. It will provide growers with a sronger incentive 1o divert cherries when the
need 1o do so 15 the preatest, 3t will not penalize handlers for encowaging and using orchard diversion
activities and it will help offset The price depressing effect of larger than necessary inventories.
Furthermore, a different reatment of in-orchard diversions could provide the basis for improvement in the
overall guatity of the harvested cherries by also serving as i‘iw mtachanism Tor tavgeted guality
improvement programs encouraging the removal of crchards

This change to the ireanment of grower divessions needs 1o be put in place s quickly as i can be done. ¥t
15 inrportant enough that it be wadertelen right away and that i1 is undertaken withowt confusion of 5
multitude of other, extrancous issues,

The mdustry 15 auen‘ptin g 1o deal with ifs surplus production issues paj‘t'icuiar}.y in those years where
there is sigmficant excess production. The USIIA has re squesied that the industry find effective means 1o
deal with iis s;m“pinsc-s f\(‘cm dinghy aud on bebalf of the tart cherry industry, we respectfully and
officially request that the USIA commence the bearing mrovess for an amendment of 7 CFR Part 926
particularty §410 and 58, and relaied elements, that this amendiment be underiaken 55 an cxpedited
procedyre arnd that 1 15 not delsved

The industry 38 prepared w0 act on this amendment axd will do so as soon as the process can be
commenced.

Respectfully,

Towm Facer
s Dsrecior Chratyman

e Mr. David Shipman, AMS
i, Robert x,.}&u ney, AMS,
Ir. Michael Dwrando, MOAB, f‘ﬂ\“b LI
M. Fen Jobmeon, MOAR, AMSE, 135
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FORMAL RULEMAKING
ISTIFICATION OF PROPQSAL

What is the purpose of the proposal? The goals of the proposal 1o restructure the Optimum

Svpply Formola (OSF) 0 make the order less confusing, make the order more equitalble to

o

prowers and 1o make the equilibrivim between supply and demend move easily obfained.

Al its duly convened meeting of September 10, 2010, the CIAR unanimousty adopied the motion

that the marketing order be amended so that prower mi-orehard diversion cerid

ficales not he
meluded mthe Optanum Supply Formuia, thatibe bearing be upderaken riglt away and that the
T

process be “Tast racked”. The vote on this modlon was Wisnimons.

The means 1o accoraphish this end 15 for

e ﬂ clanse
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o oblais arew
¢ deleted fl'{m'] §930.10 (a),
- ih{-z clane

y diversion certificates issued pursuant 1o §930.58.. 7 o

Cowilich, otherwise upon delivery 1o s handler, would become resiricted
PErCENTARe chc—:r]'ie.sf»“ and “...as though there were actual harvested cherres.” be
deleted from §0’% 058 (H‘J

¢ The leading
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1) b6 rewritlen to state: (o) Ja gemeral. Any

RYCWET NTAY VO 315?1‘,5.} / e}ecz. 10 d}\f r, in accardance with the provigions of this
" i

seclion, all ar @ portion of tns or her cherries.” mnd

« any addiional, necessary and conforming changes needed 1w accomplish this end be

ge
made.

What probles i the propasal devigned to address?  The ClAK was asked by the USDA o

figure cut how to bring supnhcs and demand bite closer equilibrivm and 1o avoid excessive
surpluses of art cherries, One of the tools sugge sted 1o e indusry w accomplish this end was

ifse removal of cherry orchards ﬂiu eby redvcing supply bolly in the shorter and imermediate

Ternss,

The order has no provision authorizing the puiting of cherry orchards. As the boaed sought o

Hes
secorpish the concept of reducing cherry orchards, i concluded that the best way to accompiisis
ihis end was 10 offer diversion carlificates 1o growers for the remova ] of their orchards. For this
praposition o work, diversion credits needed fo be as waorthwhile as they Lm-ld be, Toinduce
growers W resiove orchards, divession oredits needed 1o be “boftom Hae™ oredits Hke post harvest

diversion credits that would provide handlers with a more worthwhile compliance 1ao). This, in

furs, highbeghted an wnderlving probiem and concern with ovchard diversion credits.

Uinder i e ierms of the O5F a5 interpreted '1} the USIDA, grt}we}' w-orchard diversion c:ciz'Liﬁcm_cs
must be inchnded i1 cach processors gross kandle Tor the vear. This causes cach handler’s pross
productionlo be Ia;‘g'ﬂ it cauges the i]1ti\.;51‘.r\-'7s;1mai produciion 1o be larger and 1t cavses the
gross restriction caloulated under e GSF {0 he higher.

A the resinction percentage weoreases under the QSF, the worth of grower diversion certificates

it

as a compliance tool decreases proportionately. In such situations handlers must use an

increasingly greaster portion of e i;'s—-carch.s:frf} srower certificates against the obligation ceated by



them, For example:

U Worth” of ¥5-Grcherd Diversions for Compliance

Iiverted # Resricion % Restricied %% Unused #d

100,000 5% 25000 75,000
100,006 5% 50,660 50,000

This phenomenen does two things. It confuses bath growess and bandless about how m-orchard

It also discourages the used of iz -orchard diversions as a c;omp]iancc—: ool
sted I equiring in-orchard certificates becanss (1)
Gom ;pban\,t ool is wmprediciable and @

c.e.nfﬁca‘r.t:s are used

ydlers are less inier

their “worth”™ as 4
1d 1o be fess worthwhile 1o bandiers than other ypes of

diversions and (2) the effective cost per pound increasss along with the restriction percentage.

Effective Cost of Fu-archard Diversion Ceriifientes

Assumed 53¢ per Pound Purchase Pri ice

: 1
Priveried i Festriction % Restricled ## Upeeed 88 Cost ¢ #
TRL060 % 0067

106,000 25% 25,000

ady

100,000 0% 0,000 SGO00 & 0104

Hecause of these phanomene, bandiers ofien prefer 1o have fruit delivered and processed in Hen of
accepiing in-orchard diversion credits. They prefer the predics

Aakility of posi-harvest diversion
activity knowing that these will n

ot generate a vaviable result for compliance with restriction.

The board proposed what # believed to be & workable and zeceptable solusion 1o the dilemms of
the tesrent of in-ovehiard diversios credits. This salution would have solved the secoumiing
probiens for oscherd diversion credits and would have addressed both the caestion for the wees

pull proposal and for e general treavnent of and confusion showt in-orchard Giversion activities.

oriemately, the USDA concluded that the board’s proposa) was incensisient with the terme of

the order and Cf e Recommmended ﬂcc ton that supported the originag? implementation of the
;

Ly
o

1}‘;&;‘]{{:{%3‘15—: grder. '_IJ 35 decision brin to the need for amendment of the order to

soive the problem at hand and o revise the manner b

by which orchard diversions are freated under
the markeiing order.

What are the carrest reguivements or mdustry praciiees relative to the propossl? Az noled
Dy engwer W guestion #2, inclusion of -ovehard diversions on the supply side of the OFF eanses

the gross resiriction to be ncreased,

What are the expected hupacis on produecery, bandlers and copsumers?

Producers: Froducers will be placsd in g |

position with the recommended chanpe

[
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They will be morve inclined to exercise in-orchard diversions knowing they will receive
hotiom line credits, '

They will bs-. l:-e‘ric:_r able to exercise Independent decisions about whether or not 16 divert
frist i the orchard,

"

=

They will undoubredly receive better resnes Tor thel diversion actvites cither through
direct payment from purchasing handlers o indirect]y through better returns from their own
processors, These prices w EE Le more equivalent 10 pavments made for post harvest
diversion credits,

+ Growers will avold unnecessary harvest costs {or the ovchards they choose o divert,

= Growers will be {ar less cos

s the wmethods by which sccowming for in-erchard

Handlers: Handlers will aleo experience impacts, as well.

B

Handlers wall have assurance th

e,

e n-orchard diversion certificates that they acauire are 2
known guantity that can be used against thelr diversion requirement. The credits will have
a Jpown Sworlly”

L3

Handlers will not ineor any cost for p}‘ocessing and/or storage of chierries for which there is

ne market. Grower veturmns should be advanced as & result.

« Handler inventories should he duc ad 1o the extent that orchard diversions are employad.
This wiil reduce the o ' '

mventories witl bave at the
growei level.

s Handlers, especisily those that do vl have other effective me

115 for dealing wih restriction
will e move inelined to utilize m-erchard divfzmcmn a8 4 compliance oplion,

Conswmers: [ s very difficult w predies what consequence his proposs! will have on the
conswiner. Une can postulate that there should be not be any detrimental mopact 10 the consumers
for this miernal chang

How would the proposal tend fo improve returns o prodocers? As noted iﬂmc arower
prrag
returns should merease since there ceriifics

swould possibly garnes more retorn and their

yedurns for processed cherries could improve,

What are the expected effects on smal businesses? With respect o prowers’ interesis, there
will be little, iU any difference, between small and Jarge growers, They will resp the same

t

Beaefits from the propossl.

There could and may well be a differeniia) mpsct of the proposal {or sprall as conparad 1o large
]'am'idit':z's, Larger handlers lend (o have more oppartunitics and options to commly wn'}';
resiriotions on the crops. Therefure, sucl handlers may b'c less nclined o uge borchard

c‘!i\ft‘:rsms as a compliance too] or 0 ncrease the us this option with ife change.
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However, soalier Jundlers will be auiie positively impacted by the change. These handlers tend
to have fewer options for compliance with the resiriciion. They will be rauch more kel to
adopt mereased use of in-orchard ciivcrsim;s stce thelr “worth” as a compliance 1on] is increased.

This will be quite positive for the smailer handler,

Would the propesal ineresse or decrease costs 1o producers, handlers, commitices and/ or
USDA?Y Costs of operating or overseeing the administration of the markets ng order wold not

change. The CIAR current Iy administers the orchiard dversion wrocess and bas done so Tor many

years. This would remain m place and n effect without appreciable cost changes 16 either tie
board ar the VEDA.

The same is trae for the complhance efforts off ndiers for the annns] restriction, Handlers
currenily cfhnpi\f with the annual restriction in any number of ways meluding in-orchard
diversion. This would contine 1o be an aption for compliance by bendlers. 1 there is any
adn'sinjstrmive impact for handler, it would probably entai] an increased use of in-orchard
diversion aciivities,

How would the propesal be iraplenienied? Incorporaiion of the proposed change would not
requite any special activity o change (o current piceedures. The order would operate in the same
fashion with the sxoeption that the supply side of the OSF would not inchude the - pounds diverted
by the ichard.

How would compliance with the propesal be effectéd? Al orchard diversion activitics and
coibpiiance with the reguired procedures are aiready in place. Handler use of in-orchard
diversions is also already In place. The curent procedures in ihese areas would contimue io be

followerd,



