Testimony for Proposed Amendment to CIAB Market Order relating to Top line and Bottom Line Credits.
April 26, 2011. Provo, Utah

My name is Ray Rowley. | am a cherry grower in the Santaquin area which is in the south end of
Utah County, state of Utah. Cherry Hill Farms, Inc. is a family owned business that grows tart
cherries, apples, and peaches. My brothers and | own and operate the farm. We are affiliated with
the Payson Fruit Growers Co-op which handles our cherries. We would be considered a large tart
cherry grower. Cherry Hill Farms, Inc. is in support of the proposed amendment to the tart cherry
market order which would make in-orchard diversion credits equal to bottom-line credits in value.

Cherry Hill Farms, Inc. has used in-orchard diversions in past years to generate diversion certificates
for our handler. In the 2009 crop year we in-orchard diverted 1,903,126 pounds of tart cherries, or
about 15% or our crop. We used in-orchard diversions in the 2006 and 2007 crop years also. We
have made the decision in each of these years to divert cherries based on our handler’s compliance
plan. At the beginning of the 2009 harvest season we estimated what it would take to be in
compliance with the regulation. We in-orchard diverted what we planned. As the national crop
increased above the June estimate, the value of our in-orchard diversions was reduced. As the
crop and the restriction increased, the value of our diverted fruit decreased. This seemed just
opposite of what it should have been. The incentive was to not in-orchard divert in this large crop
year. This is one of the biggest reasons for the amendment...to give growers an incentive to put
some cherries on the ground in large crop years.

Growers think that the different value of top line and bottom line credits is unfair. The Order is
confusing to the growers and others because in-orchard diversion credits are not treated the same
as all other diversion credits. These in-orchard diversion credits are currently counted as part of
the overall gross pounds harvested and are thus referred to as top-line certificates or credits. All
other credits; exports, new market, new products, etc.; are all counted on the bottom line and are
taken at a one to one face value. The top-line credits are usually discounted in value because the
more cherries that are harvested, the greater the restriction. As a fixed number of orchard
diverted certificates are spread over an increasing number of total gross cherries, they become less

valuable.

Growers in the cherry industry have seen this inequity play out time and time again over the years
of this marketing order. In years where the restricted percentage is low, it has less impact, but in
years where it is high; there is a greater negative impact to the value of the certificates

At the CIAB Meeting September 10, 2009 the board recommended restriction percentages to deal

with the large crop. A couple months later, in November of December 2009, the USDA did not
accept the CIAB board’s recommendation for final restriction percentages.

Ex.
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On February 16, 2010 there was a meeting between CIAB leaders and USDA representatives that
oversee the Market Order, David Shipman, Mike Durando, and others. They told us to work on the
following issues:
A. Work on getting supply and demand in line.
B. Promotions
C. Do all possible to eliminate the variation between preliminary restriction made in June
before the crop and the final restriction made at the September meeting after the crop is
harvested.
D. Consider a tree pull and see if it would work for the cherry industry.
E. Any other ideas that we could pull together to help alleviate the problem.

The idea of making in-orchard diversion credits equal to all other credits to encourage more
cherries on the ground in high production years was discussed as a possible solution again and
brought to the forefront as a viable alternative to help reduce the over production.

At the March 23, 2010 CIAB meeting the concept of making in-orchard diversion credits equal to
bottom line credits was discussed. The board passed a motion 16 to 1 to adopt this concept of
making in-orchard diversion credits equal to bottom line credits. It was the intent of the board to
get this into place as soon as possible and try to get in into place for the 2010 year. In the June
2010 meeting the USDA told the CIAB that it may or may not require an amendment to get this into
place, but that it was still possible that through informal rule making the industry could have it into
place soon.

On July 20, 2010 in Washington DC at a meeting with Mr. David Shipman and Mr. Mike Durando,
we reported to them the progress the cherry industry had made to meet their requests from the
February 16, 2010 meeting. Among other things, the in-orchard diversion to bottom line credit
issue was discussed. Both Mr. Shipman and Mr. Durando understood the importance of making
the change to help the industry. In the interest of time and the need to have this change in place
as soon as possible, we asked Mr. Shipman if it would be possible to proceed with this change
through informal rule making rather than go through the lengthy process of amending the
marketing order. Other amendments to the order have taken 4 to 5 years. Mr. Shipman seemed
open to the idea and was ready to move forward, but Mr. Durando said that his people could
expedite the amendment process and have it done in 18 months. Mr. Shipmen then requested
that we go through the expedited amendment process if it was only going to be 18 months.

September 10, 2010. CIAB board meeting. The board decided to start the amendment process for
the in-orchard to bottom line credits change. This was done with the expectation of having this
change in place within the 18 months and in time for the 2012 crop year. September 2010 to July
of 2012 is 21 months and the board expects this to be in place by then.

One purpose of this amendment is to comply with the request made from the USDA to the cherry
industry to get supply and demand closer in line with what is happening out in the industry. The
larger a crop and the restriction gets, the less incentive there is for a grower to put excess cherries
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on the ground and gain in-orchard diversion certificates. We felt that if we could put the proper
incentive to the growers and give them real value for putting excess cherries on the ground in high
crop years then the supply and demand would be closer.

Another purpose of the proposed amendment if to make the order less confusing. As the order is
written currently the two different types of credits, top line and bottom line credits, have different
values to growers and processors. The value of the top line credits is a moving target and is
dependent on the total crop size and also the restriction percentage. The value of the bottom line
credits is usually different from the top line credits. If we pass this amendment it increases the
value of the top line credits and makes them similar in value to the bottom line credits.

Another purpose of the proposed amendment is to make it more equitable to growers. The only
market for diversion credits is the processors. This proposed amendment makes it so the grower
can get similar value from in-orchard diversion certificates as bottom line credits..exports, new

product, new market. This amendment will help growers get a better return for diversion credits.

The concept of the proposed amendment is that in-orchard diversions will become pound-for-
pound diversion credits against handler restriction. In-orchard diversions will no longer be
considered part of handle (i.e. “top line”). In-orchard diversions can be used pound-for-pound for
handler compliance (i.e. “bottom line”). Their worth as a compliance tool will not vary due to
fluctuations in crop size

Benefits to handlers of the proposed amendment. Handlers know that the in-orchard credits have
a fixed, pound-for-pound worth as a compliance tool. They can use more accurately in-orchard
diversions as a part of their compliance plan. Handler compliance plans should be more accurate
with this tool in place.

Benefits to growers of the proposed amendment. Growers know that their in-orchard diversion
credits have a fixed worth to handlers. Growers know that their credits are of equivalent worth to
post-harvest diversion credits; export, new market, new product, etc.

Benefits to industry of the proposed amendment. Industry handlers and growers can still elect to
use the in-orchard diversion process if it fits in their business models and compliance plans.
Inventory reserves will be reduced. There should be fewer surplus cherries processed for the sake
of processing. Less expense wili be incurred for processing of cherries and storing finished goods in
reserves.

Conclusions: Growers are able to undertake diversions with confidence that their diversion credits
will retain their relative worth. Handlers will be free to take diversion credits knowing that the
credits’ worth as a compliance tool will remain constant. OSF —the OSF will continue to function
and the free market will be properly supplied. The amendment proposal should be supported by
all and implemented as soon as possible.
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