
UNITED ST;\TES ÐEPARTJVIEN'I O.F AGRICULTURE

BEFOllETllE SECRl!:TARY OF AGlllCULTlJRE

In t1H:~ l\'httcr of:

PROl'OSED AMENDJ\IENTS TO THE
J\UnEAST FEOERAL MILK ORnER

) OOCKETNOS.: /\0-166-/\.77;
) ÐA.-08-06

BRU:F AND PROPOSED J?INIHNGS or FACT liNn CON c.:L US IONS OF LA\\"

SFJl1\lITTEn BY

DEAN FOOns C01VIPANV
NAI10NALDAlRYHOLIIINGS LtC

A,Nn
PRAIRIE FARi\IS;lNC.

CharIesl\1. English, Jr.
Thelen LLI)

701 l¡~íghtli Stre(~t~ N.W',
\\'asniugton, n,c, .20001

Attorni.')!!' forO~~m Foods Comp~uuy, NationainairyHoldings LLC
,md Prairie Farms., Inc.

October 10. .2008



L INTRODUCTIC)N

'This Brief, its Proposí.xì Findings ofT,'act and Conclusions LJa\::v, is

suJ::1nitttx! on behalfnfDean Company, Nntiö\B! Dairy' Holdings C'NDJf') and

Prairie Fnrn:1s, Ine, ('dj three entities endorse almost ~Üi otihis Brief andtht positions taken here

(Prairie Fanns does not emJorse the concci)t of lo\-\'erintI Class Idirfcrentia!sin the NOrU¡Cni¡".,mt, .. - . - - - - - - - - - - - - - - - i - - - - - -~, - - - - - - - -', - - -

of the ()rdcr),

1Tin.tter ~~onH.:~sbefoJJe the Seçrçtaryupont!K~ request sor1)(; dairy f:.rmef

\.uupcrati vcs Class ¡ (íluídmilk) price

iuarkcting order. Thç~;ei emt:rgtm..~y request h.:rnporary Ch!ss ¡ pn(;.;~

adjustm(:ms is basedsubS\mrt1aHy on the fact that USDA adopkd dmngcs Ú,rthc Southeastern

markets efTi:;;tivej\.ja::i ¡ of this Although the1'ei:,no reaJ data uvu¡¡abk

happened J\.1ay ¡ in andmnongthcvarious federal milk (;n:,h,.'fS, .Proponents

d.crnantl (ilass 1 increases that would put the southern ticr of the .ilídeast order

., O¡l"w'tJ)ÚO'r'''i''';'~;'i'
H. - ",-"--~--,-...:..~' l..~''':'''''''. rniJk ürd,~rp(Jsition hceauscc if adopted, there '~vil quite clearly be

i diffü,çntialx north and \vest ofpoínts south i.n1d cast. The Proponents claim that

this Lh,;cessary hccm¡sc '''the Southeastern Ordcrs are no\V better ahle attract _f1~orn

rcsç1~ve .regioDs a~; Ordcr ínto thdrmarkets and from the \4 ¡deast. Order."

¡ 2, LhiCí..rt.i,¡nütcJ y' c thcProponentsand the hearing Record, thert' no:

purported faet.Thc hear.ing \vas caBed too quickly, and despite t\\'O requests t11(: b,'aring

hctZ:re real ((mId be 1TWdc avaihibk for the Retord, /\n cffÖri,to reopen

tlH) h,earing 1"JY nI(~d aHer the l)(,'arint~ \VdS closed... denied on ()ctoJ::er 20(J8,

tbe that the Secretary is bemg asked to incr(~as(~ prices "

/"'c'/I" ro~'.'¡'d"~ ;hl' c't"".'¡..j..."(,ll,,,I- ¡'st'.io.¡."¡¡..sh-i¡01') ,., 1)".1"'10'",,~'Lo;....... l, ~\. :V..d.'" ~.¡)...,(:-(,(;~.;..,...,'l.... ..".C' v.., l' /~.~ 5 "'-t: .:--c'''' i~q"",(! "0111').1' ,,1 n"¡' "" \11.";dIA.'.J'..... ~'~~- :~ ,.. t'A. 'i."". ". ,'Í41, lugh

f'¡V);¡uj.¡ hHi p,VI-,¡'o'h(-,'.., .""'.."'b'~'-' ..i.t~):.. i.~~.,,:..~~"!:"" ~ bring JÓnh an adequate supply of milk (7 U. ,\" Od)('" .,),O)')vy, t'
\- ()\) ,,,,¿) t. .Jo \ 0Jl, ,DC

~m cannüt be: proved unti I after d~;sphc

rK: ;~s~r) S40\, J



repeated reqnests to cüntim¡c or reopen the hi.aring in order to capture

Proponenis irHcn.:swd in carrying their burden of producìng.cvidcncç, much

J..i''''''~'.'' lJi.¡fih"''''1'. '.¡r:(1 i~1' '-Ji.'¡lc"t h'Jr,.I¡O"l. '1!:'n,'~n¿'i'H"i'l1ii 'Is !JI-'\I...Vy'c-''''C:t.''..;'''.¡~)', l,,~lV \-uh.. s v, ... '( ." ~'--! o.k.-,,:t,-.:.,: -' '., i., ,-..,¥.i. '\.. ~- \"t~-,.. i...K' " .. , '- 't.. '" ",.t..~,. HVh ..)' RuJc or

Order." 5 , Š o/' H'orken;' DOl, v

9(4) (ho1ding that proponents of Ruk or Order rrnist hoth prOdtKC

c"idem.:e andçarrv tbe burden of nçrsuasionl 0IJJ'cH1i.rnls carp; no burden since thtNhwvtr not".' .....( .~'"'' ",'
advocukd a n:suh based upon the limited Hearing NotÙ.:c diff(~rcnt fwrn r)reSenl1~tulc~

i~ to say' that theOpPOficnts had not shü\\'n up at all the Proponents '.\-odd stiH havt; their

hurdens productim and persuasion, 'The proposal cannot be adopted JegaHy given the present

postu.re

Beyond this pÚJCtduraI misstep lies tll\' hiçt that Propr.ments have
,ano

Secretary has net I()HOU¡Ked \\'a)' that satísfíe-s frOD:)

prior precedent estahUshinga national pricesnrt~lCe ¡ass. ¡

Ignoring. this gJming, us \víth the southeastern orders proceeding, no:!. ,going to

aw~ry. /mdfederal appç¡)l twvcrçccntly roundly criticized vacated

agencies' actio.ns kind ü f inaction in face of past precedent. 1'.

if73 _F (D.C, CiL 200T): lIwithlgml1llosp. l', Tfu:mipson, 319 F 74 (2nd ('ir.

TbcpropO~~,11 faHs bûeause,exccpttor inter market alignment purposes, Propnnents

Hnd the fkçretary can instance in t1K~ of thís.prograrn in \vhi(;h

increased in a rnarkct\vhícÌ1 as a \vhüle an adequak supply

Ci ther marKi;;tìng area is a reserve arca(Proponcnts nrgì.ci. and

so IÙund in the southeustcm orders proceeding) or it is not, Ilaving fÖund that areser;i/C

Sc(~n.'tnry cannot find othl'wwist fiOW \vithout ereating another inconsistency,

And oftJieir\),tu-jrtlJavÖid inter rl1atk.ct aligJ1111cnt issues,in

2
nt" ~(,:)r.\~.S~~C(\ f:



sçqui;sl,(,Ông the!o;;vBr tier of the l\'lidcast rrwrKct íh)JH the remainder Oft11t feden,d order systcrn.

/..gain this is ÜÙa! bûtaust unlike the Secretary's decision in 1999 during Federal Order Rdixm,

this hearing nxord diws not "consider the feasíbiJìty or impact of a Iota) or regional íssucon a

national Reg, 16 I 09 (April

For these other reasons discuss.ed the proposal shouJd be denied and

proceeding tern1inatcd /tt aminiruurn,thc hearing shfmld be n:opcned in order to cure, least~.

the pü",ture of this pro(::~cding,

¡¡, PROPOSI~D FiNDINGS OF FAC'T AND CO~..CLtTS¡()NS OF

Pursu¡H¡f to 5- § 557(;,), Dean, NDH and PraíriiFarms tl-ie Secrütary

finding of bctand conc1usiün of Iayv conbiirwdhcreín and rule

spedfkally and inÒividrmHy on thtrn as required by § 557(e),

The States Supr(~rneCourt in ! 994 Clarifes that Proponents
.f3Mtçlçngi.e.¡Jn¡\lS:tj.Q.LlAn\i"l:he,A~a!'t~a.of Pemt!as-iDXL::.PnnQQnen--),b!,\:,:,e,Û,Q,j,l~,k1eÜ t~9r,

Both

Uni(xtunatt~¡Y Record of this Proceeding is so \veak and incornp!etc that it is

revisit wid exaniine basÜ;.princir~¡çs ofudruinisirative la\\' bceause PrononentsÙiikd. .. . ~ . l. ' "'" -, -, , -" " - "'" , " , , "I.,

burdens of proof nndcr5

..., Thi¿_~Jhigl,(!n,9i,etQ~h!Ctjon' .~.JIw:'. hhgLnç~¡_\- Mi¡~!~

phnns:; "ikirdcn of Produ(tion" refers to the rcquireirwnt that the proponent of a Ri.Üe

nJ' (),yj".'" "'1 t'~': I..',.'."-n;' ';.".."".')',1 \,,¡'t!1 "\"1"I"'!1"" +,-) "1'ì~11()J'¡.1'h.: .C'I"I')'"'~..'.' "."~ "y"t. ,~.f, - : ~~)'I ~....H... ..''\' 3.L' :.;n: ~'. '\4 T\" ';',,', ""~:,' ~1;' ,,,-"": ~",/t...,/t- ~,. t ,,(..) .,' ,(.--.. ".~..h ! 994, rnany and

authoriiics bc!ieved this \-vas the only hurd(.1 imposed on Proponenrs adininistrativc rl1I('~s

These autborhÍCs concludçd that the Burdeiiüf Persuasion \vasnotncççssarilyirnposed on

Proponents ofn.:1cs such Proponents here, (-',
t..oO. 1). !L'e~:letal l;oiver

F 743 (9th Cir. a(i'd, u ( 1(44),

Prop011cnts only had the Burden ofProducÜon, Jd. ka\ing 0)(:

'"
.'

Dt fr~'::;.:J540\: J



bdo'N burden lsno\v clearly broac.!çr than that,aJJnuthorities agreed

eVC!1 Proponents have to at !east.come t(Jl\vard \:vìth. evidence to support their

,:.1 aims, In this pWL;cedingirrvoJvlng \vhether or not to the existíng

ccincrentìnls, the Burden Production means that the Propou(:nts (and not the

Opponcnts)CH11Dotsimply assert that the-ris an erncrgcncy and then rdy on that purported

ernergency to rc+Üse to pOt!TJit the.bearing record t(J receive the needed evidencc supporting Ihe

tbri,~ new Ih,k;nr OrdeL

/\ requesting the hearing as found in Exhibit 12 \,Rcqu(;;st Hearing

submitted by Proponcnt:- ¡h..: Secretary",; emergency

difIerentia!s.andtran~mortation.credit schemes in the Southeast Tr.

Q; vou that tlH: nxeut chm,¡!,esJ ........ ~
thmhavcb(:cn put in effedìn Appaiachian m terms

incn;üsingdifkrcntiaIs areSCHDC ofthc biggest

rw,..'..--,,,:; fqJ "J1""" "I-'('-J"I(;." ;J; t!1P: 1\ ,.lii,-!,,r¡d.s"'~ ".' rl"'.l;~)'~,.~~:: i. ._:\,.,~ ~ :'',,(A..~'f....r ( ,.. .,' ...' j\ ,"' ''1,'' ",,::t

/\..: Yes, 'I'hat a large factor

Hu\vever, that DC\V Rule \V2\81:0t irnpleincnted until \Tay 1 o1'tl1i8 year and thus the impacts of

that change in the Ap¡:mlm..Úan Order is siinply unkumvn, USDA, data, tspcÔaUy the kind

ex cclkn t data produced thc\'1arket iührrlnistrators' ofEces that is so ottcn n5lict:: . upon l-iy

parhes. ai.1d cannot andìsnot produced and made available to the public

¡nst,~ntHneousl\.', valuahle data \vürks its Wèt)' through and

published until ~'omc rnonths uHer thenionth for \\/hkh the data actuaJ ly \Vith

an hnj'...JJcrnen".,"J'!f_)J.-:, (,j,',"; qt' ~V.'¡;;"¡.\,.' -..( .¡~Y." '1'. PC.,'.¡;'s.':? J,' '~J'('i.l(n~SJY';Jd,~t() .t1)(' 1\\'(1 S('í'l-"""sf,c.)"¡'J.... . 1 l~ ~h\¡'~. ¡ "'. . x 1:1," ....;'.." ...U;'l-,~,=,,,,,.-,,',h.,..:,,~..-. _...,.~- -..-,.,-_i.d.,~..,,~,.-;:..,.._-

thJS even have ((iinpjete datil this valuable natuJ" !Òf thu rnonth Via!, let

ahme J unt and , 1..10st importantly, a ~¡(~n1Ì.annual study of niilk inarkctrng published

the Order N1arketi\dministrator ÐJr May and Dcecmherhasnot been released,

ih,(: norrnaJ course in curly Septernhef íì)r the.n1011th Òita reve:;!

,
~
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actuaHyoectHTIug as a n:snH of the Southeastern nwrkctani(;,;ndnH.nlts.

If. 407-408. But Û¡CpoÌJt that without the data. the Secictarv eannot make a reasoned,- ..'
decision, e~/el1: the e fÌ) r1 (:xp!uin 11)-i'" tl'li'l-.k,i'tprl';-I'Ji'j'i;11,i1'¡. ¡.¡",!,.. -.. t'''.- tn. -",""'"\.ii,-.' ,..-.-..1 ..tJ"_'i.v;:",.L~

the rnarkct, othç'r than. ' tf;: say that. it However, recent data puhEshcd Dairy h:Iarkei

(üfHciaj notìçt: requ.ested) on October 3 reveals that just the opposite happening

¡riJ' j1 's'- 'b"l'll". S¡'\~¡"l.)p,i-.i 'j'1'1 t() ;J"'¡t..r'''ff~()''' ~-¡";,, '\."""r tl)::¡i'¡ ¡.,:t- \~;.,-:'. ,~r..,.L' '.'L.-'~"- ""~1."' '.'~ - \.lll.. vt,A~~J_,~,I"'1.,.,:'d. '';. ....'-. .,-...,,~..

E:.t~ :.:~ 'T': .F'I..u';:.r; '7"1.I.I),V )\N1J CREt~l,r; l,-E\IT E;l~J

SP~)T ~)llTPl..n:~-r'.JT;; . CYF~('iR!~i)E' .l~~ MILK-IN'';'D
/~l\rD CfrHER. D()l.Tl!crEi~.;~;~rr~RtJ STI:¡TgS

IN

'? (~
(~v ,,_.,.-

t5'(; C: ~)ü0,
0"""
~,'

i~'
-.)

Dairy ;"i1arket October 3, 200S, This pattcrn,gencraUy' hojd~..tn¡c HHHlth 's

reports,

On October) the day this Brier wasdne, a nc\v even Tnoredrmnat¡ç report issued

shipped into the SouÜ1cast (offic¡aJ notice requested):

E:P~srr: .Ij~.I:TJID

'NEEK L~A._E:,~r

OUT IN ODT'

119 D

140
301

r.
v'48 ,..t/ " t) (:

r~-\/ ~.L3S
"v

The *.jV¡t"oj1'¡'J:''''iTi,,1\'l'Q ,,1j ,t-~!.X -' .t.t -'~' ,i,ii L. .-'\..,~..,' ".' ...... " .... hy Proponents that the Southeast rnarkets

'1 "j - - - ' '1"VOWt pll more rnu¡( not proven to be Propont;nts have not even

¡heir

Since the Record üJosed hcfbre the data regarding spccific

is (lcpri'\"'cd that evidence, but not be,cause of the Opponents

"
_'
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süughtm1d slÜl n::med:y" this Proponent-infEcted \i.'ound. Dean, NDH, and Prairie F'anns

urged thcSccrdary to keep the Record open unti that evjdcnc\~ wml-id in the norma! courSt)

hCGome avaîJübk in St:pternber do note that as of Octo her 1 that cia tt-Lhas nü! been rc1eascd

H~ ;n past PropOJH..mls opposed thi.. appn)ad"iciting the "Fnrergeni::y" hac: to he

pnJved) thcprüpcsition that the Rccord needed be closetL Hut this is the u1tirnate hoot~

strap ;irgnmentìn that k~aving Uw Record opcnisactuany the only to knoiv \Nbcther as

that actual and n1caningful quant1UCS of n1Ì1k have heen dni\Vn

nnnrn the i\4iÚeast the southeastern inarkcts, could.be any nmnbçr

Proponentswí:+ deprive the Record of this infonnation.

Sine\. Pr()ponentscarry tht: Bunkn O.r Prodw:tiori, the Secretary " 'J'and sJ10uìr dra\,,'

the state ofthc general üconomy (at hest JÚir), 'milk prices general. (high), per

mìlk Gonsurnption at hest), and ivhdhcr or Hot altemative rniIksuppIics Ü'om nw

or Hke!y now the Southeastem United States, But t1w remains

.;1',1" '.j'" p"')"'¡)~'in"j" 1",,,.,,1,,,,,1. )"":1(1"""""1' "'" "'''¡'!''~''''J' "\; """.1",,,1,,.,. (., '~""ì\.:""\.~ ~~J .. ,~..'~)',:o ~-''- 1.,"¡,L.5-:-J ..h...-~ \"':. Jo.::.'...,Ä".,',,. 't.~"""",,, ,~t¡..,:n.v.....-.;,~~(., ,,' "" j'): . \". "~"."J.... '-.Ü tJ..--.......,)

to support its c!ahn). ",',.,

J. 'Thayer, Evidnicc at the COH1.lHon
..
.~ n

'-,

.b..¡;.P9K1,eJ.lJs..tEf1.nni Carf\:Jheir.,ß,b1i4e.nqJ:.f' cr,'Y(j,$ipg

disel1s::wd atkngth in CoHieries, the AdrninistraÜH: Pn)c(,durc s

Burden under 5' LLS,C. § 556(d)nx¡uíresthat Proponents only

cvideI1ce in support hut also they mtist carry the day with the Burden

(ytice Programs 1', 512 at 276,

The means that the person advocaÙn ga ruJ e 11 u st the need

the (If~vfhing, dmlbL Pnip,H1ents

donolçurrvthcir burdçn a.nd the Rule must he rejected...' . - - - - - - - - - - - - - - - - - - - - ' - - - - - - - - ~I at28I,

6
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important bCí:auset11çUn\tcd State:~ SiiprcrHe Court Glarif1ed

m 1994 cannot decide in Úwor of rules unless the proponent does carry its burden

\i!oreover, in , case, tbe Proponents have put on avery casc.Whatever

alternatives (which were not aHov/cd to be Not1cçd fÓlhci.ring

the Secretary so dctennJncd thai no alternatives could heard ..., 'rr. 405 L the /\i!cm.:y niust.. - ... .I..i.. . -

detcrn1ine soldy wJitther the PrOp01Knts J¡avc carried their burden, Opponcnts submit that thc).'

rely" bypothesis and.çonjedure tbe attmd \vou1d be

IÒr jiidgmciit. Simp!y calling the sÎtuilion,m this

mgumcnt if true, cquan), valid th.roughout the tcdcn,il. oick:i system nationai

rllctln that the Proponents can dispense vvÜb thcirhurdeH of corning tÒrvvard actual evidence

such c\'ÌÚcnco is or \vould he available that

~ s "\le oannot \vait !hr HH,~ evidence No case laY'\! supp()rts iJ1(~proJ1osilion

that a unilateral ern.crgcncyj usti fies ~¡voìding the burdens nfproof undcr 5 *

556i;Ü),ln.fact, thec)(pressc;\ç¡rrptions tho~:rncrgç¡)ÇY ruJoniaking perri.its are bruited and,

ofrcgulation, cannot subvert the statutory requÜements of 5 ~ s

556(d): (l ) NotÙ:c ofHcarìng rnust provide days notkcunJess shorter time ck,tcmÜned b::/

(7 C § 90ÜA(a)): a Rcconnn1cndcd Decision 1S rcqtiircd unless ¡I',e

Secretary and timd). tXocution his functions vd',iund. unüvo¡(bi,,¡'y'

n:x¡uin:s such § 900,12(d)), Indeed, has been rejected

Court thi the Distr1ct OfCo!uHibia asa to excuse fol1ovving i\P i\

v. , Supp, 883, 889 (D,¡),C, ¡ :+) ('Whatever Hre need Í()¡' urgent

action ¡night have heen, it \vas aninsi.dHdent leason for abandoning Hæ rcqtlircinents of nötice

hr~aring in vic\-', § 8c(i So to the daimofernergency docs not cut the usual

reqlJireinents to pmv¡deev¡dcnc(~f()r this Reçorct On that SCOfc. Black's L,aw DicÜonary deiines
~
"
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evidence as "soHiNbing that tends to prove anaUegixi
.. s cd,

\\,'ith the s¡'li'''':¡.t¡1 ,,,,,,,, ì' '1 (), ""')bC'I' th'''rp .i'~IV\1'!"'1"O. t.'1')' IF!" .¡)ly:\."::,~",,A fl'j':O","', -y"!: ...v..'"n....:t "~, . ''.t.. '-" '.,~",..l;.: ... .\.. ...... L.- _""Ål~' 1 Í-..~ ~(, ~;;. ' ",'0 - ,-l)l..:11,J- '._.,:.'''

from pennitÜng relevant data that norm any \vOlÛdalready to

ìntroduccd into the -- txccpt the cîrcubr10gic that the, Ernerg,cncy', pmved,

prc'vcJ)1sthe Secretary H'OrJl cxamining the real c\'idçncc, Thns, whether or the

it is an c:niergenC)' doesil t reaEy matter beeause ir ÍI is an Cni(~rgtncy

changes. are procedural changes freeing up the Secretary hold the hearing n101'e quickly', render

and ìrnpki.ucnt a decision more quickly, DcÓsiün.nrust sid! bc

bascd.on Record and Emergency status has no substantive irnpact.on the adoption

Ruk,

¡'vI w,-,h thi: H caring that the prDposal a "temporary" Chiss!

The ww of tcrnporary similarly noirnport since the rukispcrrrrcínent until it is

chmigçd in tbut Üoer:=: is no sun-set pn:1\'tSlOn, .1lorcowL Froponents and Secretary cannot

evidentiary' burckn ruJcs iiiiposed byt11c /\P,,\

hythclinHed States, Scrprcme Court in Gree.iHvidl Collv,,rics, AI1 üfthiSHse ot'''tcnipon::ry''

m.crcly Tìmsks the filet that there isnot\'ìdcnce to siipport the

1."1-'):". ..,,,,,,,.-1 ,-,.¡',"nih'-" ,J,..:.,,"...""..,\... .. ...LL,.~-..~...~

Proponents in Septc1'nhcr, 2007 (\"hile thesoutheasi.rnorders proceeding

pending) then ¡Hade their request j;.)rlkaring ìnJune (Exhibit Üien

received l\.U:glJst. Someho\;v September, 2007 to June, 2008 not

the hearing, But \.v()Íi.ìng ~l short time ~';() Record

n;:çcive.rcal datH \ilay especially and preferahly Juncthrough August is tkemd by

Proponents 'and theSecrettll)"S delegates inappropriatchccause this purportcdcmergeJ1c)?,

'fl'K; onlv reai hearing Record and thus a valid decision bcrt~ndtred.

1:
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rv10st importantly, (;pponents do not lx;ar the Burden of Persuasion çven i1~ tbcy do the

Burden of PrOdtKÛOf¡ either.

IJ1e.gccOT:~t"ny.i~1,t-D,tt:"Q.922--Not;'$"UPP9r.LJht"Eßmo~;:t¡.

the UmÍtcd evidmlCcavaIlablcibr this Record and .the thet that the. Secretary is

~1bmK!on the natiomil!)' coordinated prici.~ surJ;wc.lÒund Onh:T

RdÓnn in Part B behyw'), Record evidence is rhinal besFund suhject to outright

q.!"; '''11 ",,! 1"1 '~"l"" "I ,¡.;ini" 'i '.\)J"s.t.'\.. ..iV . (i.-L..:.:~(-~~~:_~).....'i.""'ï .J.l. \'\.' .'- -~ critical cxhibit(Exhibit 5)cn:ated the Market

Adrninistrator at the; request ofProponçnts, defines so..çaUed Available tvhlk ¡br the~,Ædeast

rmlrkcL The is Proponent driven and ignoresa!temaÜve miJksupphcs hased upon

Jjncsrcgardess of whether the miJkis actuaHy uvuilabJeür.notand.n::gardlcss: of

\vhethcr other stippHes are avaÜab1c,

instmK0, rnÜk in andaroimd \Voostcr isdftincd to be availabie rvlidcast phmts in

the eastern l1uirket even though aocording to these sm1TC Proponents, \\/as

rcscn'csunp1 v"arcalhr the southeastern rnarkcts. 73 FeeL Reu.. 11: ~ ..' .. ..
No\v,lhatnÜ1k ism,ore avui1:.lbIç to pJantsin the

thi;; soutÌ1\vtsh:m the same lTTarkcting areacvcn niour!h it is SU¡xJoscd to be H\..ailablt' t.o... - ~. - ~
t11eSm¡¡ht~asL By so def1ning the nmrkd forindivídual market. the proposali:;

drivcD. If Vv'ooster iniJkis notreaUy' avaHablç \Voostç, beoaus'~ itis the

southeasterncirdcr rnarkeis, then.th(~ analy'sìs of that milk a'y'aÜahle the

Mideast vs, mi ¡k ¡~vaihble to plants in the soutJ1\vcslcrn portion of the Ohio 1l1adæt hccoJnes

entirdy arJ ;,rbiinjry excrcise in \vheiher the milk is available or nut. but one eX:UTip!coY

v'/hv the Proponents' de11nition ofa'./aiJab!c sun))!v is SUSIJcct, and at 10ast athitrar\',,, . .. .... .. .. .... .... .... .t;"'..,/ .... ... ,,.
and its attachm\'~nt$, çn:ütcs a n(~whazard Proponents. A~;

des(;-ìbcd in.:1 motion to reopen this proceeding, Exhibit 5 data \liJkandü"
D(~,.::,:5':.?35.d;Ü ":;



i.n ,ider support the hearing notii.chavc d¡ffén:~ntvolmnçs

differcnL'¡ fÓr Availablc i'vFlk, Theans",,"er in thcoppositions filed by Proponents and

Genera! Counsel Ex hi hit 12 \''Hsnot s.\V(lm testimony is no moment. ddd the

n::Iy on that submission thut is Exhibit to can the Hearing? Sei,xnid, the hid

that ¡ s even if not SVvOnl, shc)\vs that how one calculates ß~\taiJab¡e lv1ik is qiiit(~

ohviousJ'yarbitm,~'y or even ruatl1cIJ:iaticaHy suspect \Vhethcr sworn to or not, the R(:cord now

different si.;s of m..imbers Hsed by Proponents to justily the JwaringcaU and one

put cv'identc tD rcsrdt), Ho\v n1w..'h rnOfe arbitrary can this

thediffcreDces in data !ÓT 11 '.)jV!. i: ('I""l.1"¡")"'). ""S,¡t)"+""1,j"JA ù. "~J- ~,,3 ~.' '!,. ~L. ~) . \.i~""' ,-.\. ,t.:'Jt(~~ ol ~-..t

hznv the Avai!able l\'liJk calculation ,::et-ua11y By denying the Motion to

Rl'open., any understanding üt'¡ustho\v arbitrary is

(ìr c,\.n be, uncüntn.\v'cntd fwt remains that Úis arbitrary,

Seconil Propcmentsadm1!that the i\1¡deast order ¡sa reserve5upply area (indeed

FrOp(ìUçnts rr~liçd ()hio heing the reserve supply for Southeast), and :~/etno\v \Vmit

an 1 price in a .murht that is simu!taneously supply, Since Uw

/\.grkuhura1tvlarketìng A..grecinents Act (AiV1AA) cans.1Ùr scttng prices high enough (but no

t.haD.~,~r~: to hring 1tH,th an adequate supply ofmÜk, the Secrdar) logJcalI:f

rcscrvesupp!y areas should he areas \vith lov,'cr.. hig.her prices, Thus in the J 999

Final Ordl'rNctÒrrn (disçussed at son.ie k:ngthbdow), the Secretary

concluded that arcHswith rese.fVt suppJy (nine areas) should estahLish differencc

over surpius milk produi,:ts ,60, a11 to support current supply anddernand condiÙons, 64

1. ~1ll:'i..)"""'''i:ê'~ This point is consistent the.aJtcrndÜ\(3 proposal to ¡o\ver

uppçr tier of the i'v1idcast;vlarket to match reserve suppjyconccpt. Proponents ignore an

If";'''!' .'¡'''()"nj',
\"" \, "', ~ t.1~. 'L..b': \vanlt() cat thcir cake and have it too by caUingWo(ßter a Reserve Supply

area day,but day) in demanding 11 price increase ¡nom..' portion of the

10
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markd, bring Jbrth t~)r this market a gro\ving supply

prices cannot be under UK A!\t/\A,

the thcc tlwt Proponents ignore that thi s market ~upp¡)' for the

orderiin:as, they insist on increasing the Class ¡ prices vl/ithin Ow tieT

proposed resu!t\vouldbc higher CJass r differentials. in thi~,

~,,4ilkast market than riorHi\.vestcrn tier öJJthe ::outhcastern rnarkets., TraditiQnal" lon p/ó,tanclin v,~ .... '';

¡s milk ¡Toin reserve supply areas to ü,,:: needed in

order achÜ;\'c crEdent rnovcmenls of rniJk, This stair step approach means that the

Secn:.:tary's coordinated pricing sche¡m~ docs not price spikes in the middle

that is Proponents ('fm point to no history' or FcderaJ Order Reform natìl)n,Ü¡y

thm results in a higher Class J di!lt~n..~ntia¡ price to the north and \vest east oJ n1í.~

than prices to the south and cast

This is j(¡gÚ.:al a price spike of natUre viould Jog:iellJy cn:att ,m cconomlC

.1.'.1""'1"";'.;'" tn Çhv'.ti"" "'h1i"'''~"'(''"'* j)t""1~;lk" "it '11c,j",;nJ"'" 1-.'1'1""'''('~.:\"..:...;.:(,.. .¡:,.:... ,.'l'"\.~iiJ."' ...,;."......"~,_....s:,,:~q, ~'~-"~'.""'~, ,:, t,," t",,'~, ,Hb-P'"'' $.',....\..1 the rather than

cw:,:ouraging the rnl1k muve \vhcre it is needt-;d f~Jrthçraviay, , cmJJd Ù¡rther

Hncemiomic nio\'cments of nÚlk by dnnving mUk noiih .and \vest sinee rnijk south and

not aduaDy trnnsportation credits, PrOpO¡R~nt5 ignon:d tbisissuc, but one must

~Kknüwkdge the that producers south and \v!m arc ìne!îgiblt ¡Zir transportation

credits, \vould hkdy 1üok ¡hI' Üit highest price, Establishing highcr (dJass ¡diilcrentiab to the

ar:casnnrth_~Jnd-\\""O-st dra\-\/milk "backvi-'ards/' 'fr,291,

Hut the supported by Proponents ad1ieves that very result" " a price spike

southern and \V(,~stVirg¡nia, In order to this rather

.1'\J"ì1-1 (,¡y, í vet ,:¡i"lir,i'~'. "":"'¡1~n¡": ',j''''g'l. ')SS1""" "V"1" I 'C:.l) ß\ '.)I""",,;lont ..j ¡:.¡J''1,¡1i,¡'¡'1 ç:~r'lts,d," :.jt,..tt'~i11 1:,.,1."'., S.",("l"sji~li).,.\.,....'\,...\,;,...",.~.H...".::.s_~,...v~\;-t-:'-'UJ.!"'''\'''".\.,,_._,~..,n'b'\J,'v_.l...l~.:/L... ..t:,'i~..'''''-~t.....~. . \.'\.. ..~~. ..~ ""-. - \'.. ---'''''..''

this argurncnt hypoint111g to the existence transportation paynients, pooJsand credits,

ÙxkraJ. miJkmurkct order sneei;:ilist, the

1 ¡
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t3conomiçs and purposes of transportation credits arc different ii:'om ChiSS I

UnJikc -- prices \\'hieli arc shared across the pool, transportation payrncms arc

inccntives to ddivcr rnilk to individual Class I milk processing plants, Opponents expressly

requestthatthe Sccret,'try dther not use the transportation crí.~(.¡¡t funds issue in

because ditn.xence or tbat ilK:. Secretary instead express!y Lind thatC!ass I

differentials nnd transportation credits are diflerent both in purpose and scope as as m

paying and t1'osl. rccdving.the Thus,

('lass J t!¡ìTeri.mttaJ" usüd (tüOpponcnt~.; knO\vlcdge (hr thefirsnimç in this proo;ccding) is orno

A Class I differentia! H1lst be compared to dilJerentiaL i10t

anothe-r market that can:¡es a dHlerentpnrposc and econoinicirnpact

,=,s dIscussed in Part C bcknv, there arc ültçlJwhvcs thatcxistthat \ijablc~

bnt superior in r)roponcnb'hÜ! ure to come forward with produced evidence and

inabiEty to Burden of Pcrsi.iasion. Viliethcr ornert those options can

Ltctl.taU V adOJ)tcd as n result ofdJi.' çxistini.~ notice ofheaÓngl .. .. ..... . . ... ~........ ... .. L-. of no rnornent especially in

light of Proponents' nJeet their Burden of Produdjoß, Thc inst6ad

tenniTiate this or reopen it \virh additional proposals pennítted,

¡,'iTmiI:v, fhm.c of i.~vidçnce f!,Oe$ to the mirDor!ed:",' ..:.;. Ü,at to be

t.estifkd that they are acttlaHyrcceivingmHk

the ¡\flay ¡ dme!Úr the thanges in the smithcastem ürdcrsthat splHTed the roquc;,! jz,r

(Exhibit But even HJm\' tdHng the reference in Exhibit to Jasper and Ni.~\vton

counticssho\ving thm80Y;) of the milk produced there is pooled on another order That

"vas true bdÒre and aHer\Jay ¡, so the question what? This is the ultirnate

argument. \Ve already kno'\'v bcçausc Proponents "told us" and because the Secretary so lÙiind.H1

dedsion that the \tidea..t Ordcrser\'es as the Reserve Supply the

trueìnt'\/lay 2007 when the Propom:.nts
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at;tion'1H southeast But thCCtlicrgtl1cy then S(mtbcast, ¡hc

crnergen;;y IS -¡V""'I'I"'''t.li'' l)'.('l"i)n¡'Jits "'.i\, 's"'). 1 I.' t111": l~i,v¡ ,)l' QI-O...'I'ii",-'I't¡"'i!(J".,~.i'lí;,\;,..;:..-, ..l..'..£~3,-,.._" -""'-'-',._,'._,)1'''.....''--' ... " .'.,"(''I,...::,......,,~ I:~ '~l."'.lv.l~. .--\... '-,-,,'

then the di1i1indion (;rlcrgcncv and non-enlCntCnCY action 1mJ" has lost an sÜi;nincancc."".. . . .~, . .. ",,. .~,.. . .~' ~."
more is.nceded to call aHoftbis an cnJcrgençy,

:¡:hej3 !'üpqrr!!mi§Çann9.!..bgygJhe. Stçn~-mrY,Jt,,~y:nÚb¡"Jggqre J2Xe9e(!gnL

O¡~.,P\men1s adnÙt to some fhistrationthat theìr arguments in tbe SOiHJieast n,;I1)J.dinr. aJ, .. ."" ".' '.' ... . . ... . ......' . . ... ... .. '.. .~.. .. .0".. .
national priCf.~ t.ìUd;;lee based upon the Secretary's pmnOUnCe1llcnt in 1999 that the pnce

must be considered frürna national, as wen as Ioca! or regional pcrspeçt1\'e,has ignorcd,

l(tg, .~ c.l. This, frustration is a kgalprobkm hecaw-;c the S(x:rd¡-(ry1S

to a logicd e.\pbmition that is not

(or the parhes) to infer what the Secrcmry'sposiÜon is regardirig

St;"'j:P'1; .Ij' t',~ nn~(:,,,h~1'õ: fj'()rn..~.~~. .,:3" i.. ,~..;: y ;;~''' ¡, v ..i... v' ... ~ .. ,\--- Order Reform in Then..~ thf.~ ",.:ent of his

way to adopt a nationaJ I pri(;ing$urfheç, saying thatsu.ch a naticuiu! surface \\,.' as neçessan',

\'dthou.t explanation quite dearly abandunmem ofthenationaJ price It

not tü :my ¡¡',at rnarkets arc aligned (and Opponems Jwrc rniÚntain

aJignmcni-'\Yi.$,only onç çìcinçnt üfihe Class i.pricing $Urhlf.~e.adopttd, By

you cannot have a nationaBy coordinated,price surfac( if the Se\"~retary reverts 10 ()rdeT~by~Cìrder

are some (i-iot intçndedto he C'xcJusJve) llsting of quoÜ,¡tions from

rind Decision ¡ 999 adoptira; a nationaHy.' coordinated price with

ana!;ll"íngthose statements in the llinn ofprei.edcnt:

adopts a Class 1 pricingstrw::turcthat provides
for grøan:r structurai cftkiencics in the assembly and

of rJli1k and dairy products, In conjunction with othcr

discussed in this decision, ihe adüptçd i price
the ncecssary changes needed to Ünprovc rnilk

pricing in the consüEdatd markets-

64 Reg, at! 61 c, l prÜ..'ingstr1.cture lsíntcP..'ovcn v,oj th fÖd.ëralorder
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provisions "thangçsncü(hxlto irnprovc milk pricing" in aU rnarkets),

H(,1optedC1as:; ¡ pricing stuicture rnode! results

iÒr aU knovvn plant locations and \.~stabiish0s dHTcrenÚal

le\eL; that \viU gi:;neratc suffkicnt rcvenue (¡) assure an adequak
vihikrnainw¡ning equity ain.onghandJers in

they pay fbr rnilk bought fhnn dairy Ü¡rmers

Ie! (inaintaining.harK!Jer is a scpanÜ,e factor from the national structurel

esti1t~~ isn

cffÒrt provides the opportunity to consider and
ì.;oordiJì::.ìcd CLiSS 1 pricing surface that us!:s

adjushnents to the differential levels price 1niIkÜx Huid
thelTnitcd Slates,

'o'
-. i.~~, .".,, consider ¡;md cstabhsh a nationaJJy coord¡natedCJass I páe,mgsnrtacc was

criÜcal to Reform),

cO!1sJderedm selçcting a replacement for the

structure that served to/hrm the crìteriaiJscd
11 Class! must be

Lorn ü nationaÍ, Joea!
Man.)' comrn-.nt$ from industry addressed

a local or rçg¡onal.pçrs1)(X~tive in tJie
of options pwsmicd in the PR,'fhc&c comments

inforrnation about particdarmarhts but
did ç,Qnsidor the fcilsíhiiÜy or impact ora locahJT

issue on anationai basis, While rem.ainingm5nclful of
~", :":(-l.!','-oj' '"n' ,,11 "'i)n,',,"ns r; S' D' ;\ 1'''s "jW) ,,";"l.i"' "torl" ,llt""'I'J ":li\/'"..":''.J.' -'V,b't-,.,J:i:.;s..... ,~,..~~-l._,-,~,\..- ..: "., ie. ..~ii~..,i.i ,1.,\.. ..,('l -~i,"¡ ....,\, ""w"'" .(...... ~,..

¡ pricing structures from a national pcrsjJecti;,(\ as shonk! he
given the. national concerns expressüdabout rniIk

at 16!09, Thr~ tr~rm used "must" \vith respect tonaticinaJ.prospectivc; the Secrehrry

execpt fi:¡f "ernergcncy" or "temporary" (whatever that iswìthout a

sunSj~t ii.nationa1 priÓngsuríhcc\vin be considered, The Secretary uscd the absoiute

ITraridHlory ter111 the .Prop()neri1s \vü1Jld have Secrct(iry abandon that \\".'itJJoul

r.nuchas explanation. nothing in the Record to support th¡s

'"I .a ~)a:n t tH1!ll C111.

J4
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FinidIy',a Class I prko structun: must Ih(; ff;jquirements oCtlJe
/\\'1/\/\, 'r!10 broad tenet of thø i\~AA/\ is to establish and maintain
urdorIy rnarkcti"ng (:ünditwns. ¡;or the Federal T11¡lk order program,
this is. Hchievedprimarily through classified pricing and poohng,
With regard priçing, it is recognized that the objectìve of the
AlvLA..\is to stabilize the Hìarkctplacewíth minÜnum pdces, not to
set ;narke! prÙ;:,cs, The pricing criterion oftlw ArvIA..\, st~çÜün
608e(! 8), prices that arc n:f1ectivc of ccou(Hnk conditions

supp!)' anddcinand fÓrmUk and ítsprodncts, In this
gí\'Øl to \vhcthn' thcproposed prices

(F',"" ,,,,... tp s'i,.f'f¡f'l ":1í ""venue +:.'1' ,").¡',,,h¡(è"I"'.j'j ¡'''''''' \i ':~1".'~ ")
;,::-/,,,.i;¡v-tt.". ,,' ..'~~' -'''''''-'''' _.1...-, .,", ,. ~'\.. f" \...:'1"".. "'w'...':, :w"","'~~,,,'r-'. j l.\.

mm.1Ünin an adcqmite supply of milk. EquaHy ÍtnporÜmL the prices

need prüvidt,:cquity tei hm:idlcrs with regard to H\\V product crists
608c(5) of tIICA1\1/\/\,

at 1Ü¡ handler equity is a separate factorfroin the national st n.ict un.') ,

But sornG çhang(:s are needed to assure that pwgrarn rem¡:UJ3S

sen/e ¡he needs of tin. dairy indiisí.rJi and the pubhc
(;eniury',

~' )UL 161 (Federal OrderRdbrrl1 changed Class 1 ditkn.~ntial.strl1dLir0s fánn striçHy

¡,)t"'~.¡ "l1d !'cnio:y"'¡ tf) hi' qisn ¡¡'ltioonHv "()ordi¡ntcd ip order to scp..e iÌ1:i)uhhç in di"i :;!"'~.\',,;'C...,,,..Ao':,,,, ."':",," -.._......~ ,"- ..,\''",Lo;~,.~",~"~..';', ,.i",,'~.: ""'", , '"".,-,,-oo,,"""_." '~":'.,'::""':"""'~ ~.. ,."'~,.'.", '. -,,:,-,,:'-' ",""',","":""""'~'

the Secretary adequately cxp!,;Úncd througJhout pat~es.. .: ..' , ,- , " ..~.; to! 61

and adopting a natíonalJy coordinated pricingstmctUle in and 9

Sccn:tm::i \vho said this \vouìd provide long term viahility ¡~ir tl1çfçd.çl¡:!ordtr

progiam b-elfig th\)8t changes Ci:ntury and retUrn local

and rtgional pricing based upon2ffL Century cüncepts, But turning 1:md, the

exp!anahin in this or rbç.pripr Southeast record.,

adopted I p6Óngstnlcturû\vilJ cstabhsh
prices that """iU result in a sutÜdcnt supply ofmí!k

reflJrmed and consolidated nÜlk onk'rs,

I H¡jjk
the national

!61 ,'ii.".i,)h.." nf¡"IJ' !\" ;~, "i!"'"I'I"!'J'.",i",,"¡! ')1" ¡"~'ti'¡'¡1,,,j 11i-¡,,":,~"'¡"'¡dl"f"¡.¡~..~_. -/¿~l -ItJ.. ,: .¡:t'~: ...-, (. ";1,: \ ",.;..,:d,-':i......'L.,O: .. l,u''''.'.1 .t.~.. ,..""""-.J_.~\.:""..,....:....,

As discussed earlier, it is important and appropriate that ('lass ¡

structure recognize aH.uses (lfmilkTI¡ç ¡;hlSsífkdpridng

systl.'rn of the FedenÜ nÜl.k order program wiU continue to vahw
f1uid rniLkin the highest-nríccd class. The hi!!hel"nrictd. . .Y ~ - . .. ~ .~
dass¡-Ùc¡,t1on encoun..ges aU miJk to Class 1 needs and
the adopted Class I pricing structuft ¡t((;OO11phshesthis,

15
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i\dditicuaHy, it continues tocQr\sider the (:()sl of milk
location J~_Hd Class I use, a consideration impoiiant

j A and Option 1 B supporters, This is reflected'
dig,xd stnicturc, l'cog!lIzing that In suppIymg rniJk tbr
-p~ "1"-' ,t~,r'hji"".d.-.. ,Jr'(,A1 ,,:h't'l"I" "rJ1J .I;)J' TY"'I'nu"1":'l"'li,t','''j ,,,!"(),r, I. .,t~'~u,-::,~""~;""",,..'';:\'L'~ . l:~'J""4:",".I"''')~~-L'_U''_l-~_... ''"'-' ....0.(.. .(\.\. -LL "\:-F-'\""~l-~'.)

ini1ueni;es a market.':: ahihtyto procure milk fÓrClass I needs, In
¡his the adopted Class ¡ pricing structure apprüpriatç1y
considers aU uses ofmiJk as a nationa!Cbss i pricing stnJcturc,

l~i. at 16.118, t'.3(ClassT pncing structurconnationaJ bas):; also t,akesinto consideration an class

jJIÜ;;CS ofinHk:this something else ignorcd byPropom)nts' pres~mtahons in Ü1(:

, m Fedcra!Order Rcthrrn, in discussing the i;;stahLishrncnt ofOrdcr 33 in

the tÒ11mving: popul.anon centers of the JDiiketing

aH);.\ thM do not iippcar havc,idequatc :mpplic5 nearby' Hii!k an..~ !ndianapohs and Cindnnati,

the 50 u ¡hern the " F!).!.(.. 16066, cJ, 'rhis mcanstlmt (JSDA in wJopting the

naÜünnHy eoordinatcd price already knew that themwletsnow deerncd by Proponent:, to

new, higher Cass J dirlereiHialswerc, \vithin ()rder more deiicÚ than others.

pncing relationships \vcrefcrund be equitable and ainong

hamllcrs both\vitbin this rna.rket and.\vithout, Thus.. Pronontnts cannot sav that anvthÚiil .has. . . .-. '". . - . i - -- - -- - - --~ - -- - ~ - ~

¡rom of Fedçra! Order Rcfimn. Since no changtshU\'i~ hezm dcrnonstnited in

¡his Record and Secretary .a1read~,r took thcmHk popiiJatioiv'produdion issue

no one can.Dohit to a factuai CCUlnn,e. ìn rniJk nrodnctiOFFi¡)Onulation as..( .. ... . .. ... ... '.-" . .... ---' . .. . -' ':~

the as rcqul.\,::d undcr-,'ttOtor ..: ~

h tirrn 463 lLS. (J

More , some of the Proponents hen:. Tcqucstcd that the Secretary adopt

trans1KHiatinn within the\lideast Order because of aHegatiöHs,l¡ke thosen.1Hde lhis

the Süutlitrn ticr caus(;d thcm to iJwur imrccovered Just t\\-o

-m Secretary also rejected this cffbrL
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Duewthe bek of data dctaìLing the cost üfprocuring

suprdeniental supplies milk and an estÌn1ate üfthc annual
revenue generated by tht~ tra,nsportaÜoncnxììt, no finding can be
rnadc that Proposal 9 should he adopted, Ofparti\:ubr ç(HH.'ernis

tlx~ that credhcould he appiicable in current and

arrangements, 'fhis \-vouTe! result in a producer
siibsid)' onn j'çar-round thatdis not related

~,¡ ';qn.' ;;, 'D... ..lì1,,,',,,,,-,, ')1 S'l'j.')D..l""" ')1' .i1V.II'k'i,iv"',,!,, SI'l'V;"i'".... (.I.~_\J';~'-c"l- _.jj,'!~"."......"tf" '"'''..~'. .i",'-J: ,"., ,~L, .:~,- ,l"'..c L,"'.' -""""'~'""

proponents' ksÜ,nony throughout the proccccHng strcssed.that
an: unable to recoup their transportation froin the

FIo\\'e\'er, the i.Nidenc'~ does not support these
DF and !\t!\1P/\ \.vitnesses revealed that

1 hand!ers adequate oVt:r-ofder prerniums to
transportation costs,

Üna! decision conÜimcs to. find that governmcnt intef\'cntion
through the adoption offhcproposed year-round transpor1ation
crçdìU1I.1\"lsion not \varrantcd, The n.'cord of this nrocçcdini!~~ . . . .... ................. .. . ',', " .,"' ... . .. ,~.

reveaJ that additional costs can be recouped in the
rnarkctplaee \vìthout suchintervenÜon,

71 541 - 54 j 85,(;, i (September Pro ponenls case

but rt:jeekd, Class I dìffcrcnbalsin sorne parts of the nwrket

¡ price surfiice \vould have been vcrydimcuHand ctrnduded that

providingibr tran~òportation çrcdits \vùuJd hra satisÜwtory alternatìvc toprìçing p-1'obJenl~L

Fed,Rcg, -2, H¡rvingl'!een.ttHl)cddov\tn on transportation credits, SHine

PnJponents\vlJO prcvious1y.ückno\,,'!edged thc.diniculty changing ¡ differentials, now

seek that very result i\.nd yet, they no longer think it is difficult But His tÖr

stnted inthls BdcC what has changed factnaHy since Nothì ng, onit the

ininimnm,.l1othing dmnonstratcd in this Record, Thus, Proponents cannot justit~i" altering

aCli0n thcrcis.no change in circumstances fliat resulted turning dmvn a siJ1i ¡ar

based 1J1)ç;n ~~di~ntical ntt~ts~

ButÜ Opponents who should be heard Courts routinely (especiaJ!y in

th~~ agendcs for scttìng a precedent in a Rül(' or Adjndic:.Üiün

,DC :t~/n-)4:~.;. ...j



makesnodiHcrcncc in the ease la",v) and then disregarding that precedent. The Secretary

adoptcdu prcccdcrÜ (('lass 1 prJ.ec surface 1nus! he natlonar)" bur no\\ does justthat and ignores

cIeady estahlish that the SCi.Wdary !In.ist artículnte the ration:Üo Jbr depariing

fl(HH that prccedtnt, !gnoring it does not vvork. The Southeast decision

was done, That is, the Decision does not say why and how \vhat

dune departing ii'oni the precedent 'The D,C, Circuit e!ear1:i n.xJiÜres !1c,rc of the

is nmeh more than JJllrc!y th¡;!t t11l' Secretary ÙrUs to

n:.qtiin:T!h':nlS nmsonablç rukmaking set fÖrth in thcA4oior-(.. .. . . 'T'htrc is a

line , Cin:.:nii. and others that n~fuse to countenancc this of ,Agtmcy, '
. but agan1 fanIt 1jJ;;S not wi th the Secretary but \'lith tbe Proponents in attempting to

cin,.:urnvcnt natiormJly cooruinakd.price structure ì:3suçs, Indeed, .p!casc recal! that the

Proponents' own Ü1r rcquiringemergency actio!1in thc \1idcast is that the Secretary

JiJHowed the Proponents' d01,vn the regionaL not nationaL, road in orders,Novv'

n:.pa¡rSiXre 11J \1.ìdc~lst bccause oftheehangcs ' the Southeast-

Leaving aside the Opponents in thc:\'hckust \vamed (If this

:,() uthl"i.~:;t ern prü.c,eC(11ng H nationally coordinated price surfhcc.vvas abandoned, given

the Secretary's o\vn assertion thmprices must be çoordinatcd nationaHy in 1 or,,~ cannot

the otyvious ..,. "Duh!"

Perhaps PrO¡Xìnents arc una\\'arc the n:cent line holding agencies IHost.st-rctly

Ibr folIo\\' (and in roany instances a prodi\ity sirnp1y to ig;10rejpast

pJt:C,Cd-cI1t.. a11 agencies' peril In IhmIington HoSI.ì v Thompson, 9 F 75 (2nd

oLHeaHh and Hurmìn Services did not sirnpiy chmige i1

v,;iihmü adeqmÜç\:,\'pJanation Afofor the SEx.:retary ignored O\vn interprdation

oI undcr1yÜ1g statutory authority in adopting adifYerent nitiona!c f()r a rcgubtion, ho1dmg

that rcgnJation adopted \wìs.invalid, the C'oiirt said thH1 this the meaning of tht~

18
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arbiiTaryand çaprkious standard'" )d, (dting ¡!left'l), /jss 'Ii '\, ~
i.~. .

1248, 1260 ¡n'Ratllaprakash Aviation /jc!nÚn" F,3d 11

U22~23 2003), i.Hia¡rJin!~pHot vvhohadengagcd in othcnvise lìcenscdisquaIilying

personal actions, nonetheless had his ¡¡ccnsc :mspension reversed bccausç U\¡;~ Agency ignon:dits

own precedent rcgan:bng it could bring the suspension action.

, )', PERC, 475 F..d 319,320-2j(D.C, the /h~cncvL;, ,"...

made muRipk:ßndings regarding own jurisdiction that ignored past precedent. 'fheCmJrt

t)"" /\O,,¡",. f'.V"'~ fi..¡,.",.li¡1ùC: II)..'~. ~'I,'" 1. ~~;v ' .. ~:~., ... ,.i. ~..,t",~,ú, ',~-"- -473 :2 5 '7 --59,~ the

¡nv~\1idatç(Jas hcingarbitrar.y and. capricious FERC"s disì,Wn1k ridrninistrative treabnent.of

diffçn~nt providers \','ithout pn)viding anyexplanatiün; "vhile senne providers v/ere granted

h:c;.;/u:,i in tk¡,;dhncs, the Pttitioncr in hdd to

~:oJ 201 (1 ,20(3) (rc\'crsing /\gcncy action because could

not det¡:.rrnine \vhd.bCf ßtgency had !hnnda \\iUY to distinguish a secmingl)' inconsistent case):

,'1nim~/l v, Ashcn)/i, 7J9 Cir, 20(3) (nwersing Agency decision that

inconsisÜmt wHh pr~or prcecdcnts. and U,,5 i\.Horney Gen(~ra¡ cm,ninentaryi; and

R,j( 1', Transl), Rd., 374 F,3d 1 JT7 (D,C, Cir.20(4)(rcvm'sing/\gençy deC,tsÎoD

fj"'1(,¡'/J "V" d¡'",,,~,,,,,. ')J1'+ ,1i'''t'.i'¡'\O'!j' "IstJ,.,"t !,,!','(~;vJ'''T,js)... H..~,i., -. '\~. '..~,,)" u.._.':.....'!._~'.J 'L"¡".~~'~-' ,~,.,', ..,~,!!, ,... ., ...,l.::..,, ~/, '\'I.......l-1,i,..-,,'.

this \veak record.., the Seçrctarv is unlikc!vto ht.~ ¡¡ble. .. -, , '~' - , , - -- , J arii(:ulate

he should depart -hlJTn that precedent regarding nationally coordinated ! pricc

cvidmicc in this Record that jusiifks it. 'T'hat hack the PrOp(H1í'i11.~'

Lti Jure to nrodHte, arid to pen;uade, 'rhat not the Secretary's limit But it the

s job to hk~ ri.rcules clean up these Augean Stables, Th~ mess toe; big

shodd be ahandofl'Jd ;nstcad.

ÜC~;'~;ff3S4t: ,,'l



)dtW.J;_çonoi-njg:'i,gn¡J,ijÀ!:enHl,.iye~

The to judgrncnt has !eÜ the Rûcnrd depleted of infbnnation meet eÚher thc

Burden of the Burden Pcrsuasion, Proponcntsaiso rely

"Avadabk j\Wk," \.VhiJc tenn, ddlnition and its ealcul atiül1 are suspect, the

i.nake it has niçrit. Rccordçlcady.demonstrates that the\,1ideastorder has an ampk supply

of niiLTbus, to rnuke HieJJ case the Proponents has to subdivide the order and coin H krrn

attempt to shO\v ;;i nççd fÒr change, In doing Proponent," provide tÒr the Record a

p(:rsuusive argument that.the.l\1idcast Order ¡sa coUcçtíon ofthreç orders, Vv'hilç tbçevidence

i,his Record lacks thcngor usçd in Federa! Order Relbrm, the demonstration

pokntiiJ tomeei criteria providcdcnougJ-i time to funy vet and consider, \\'hUe the

P,'''l1'~J1i'I.,'''';J':i'n-J. n~,',d tl1 ..1 ''';:' ör ';¡. 'h;.jb,~",'~ (~l'.lf';"r. '''"1;~''" :~" "ii.,..ti':"~i";il;' Ù)'¡' j.j"i~'Çi'('¡'(""in!.. . 't." t\" ..",, , t~_:- -(.i,--i.,.:: "J" ~.....:\.. ..,c. "\.tv..(".,t-.."' t."~",..,.. "\11, ""'.""~- v....-, vv..7t.¡; .,Ll -'V''(- '.",:~,\" l'~""'-~~"",.""-""\Jr'_'J

differentials in the Southern tìcr.this is an action tbat \viii to cost

(o¡:sumcrs mnn:.v,. 545~554 and 565-572, Such results arc'

\vhid1 cans seEing prices high enough (butnü higher) than are nec(;~ssary forth an

üí.kquate supp1y milL 7 § 602(2)(2008), The Secretary has an to (;Xp¡Off.;~

ordi.~r rcconfigcc.rahun through another hearing. Suchan exploration coulÓimprovt the inarketing.

conditions, rcdw:eany peredvi.d (!iso.n:k,rJymarketing and not harm OOnSlWH.'TS H is expected

that Proponents (continue that thc.Sççrctary rush tüjudgment; hO\vevcr,ignorrng red

realistio alternatives that \'l'ou1d not raise prices is not an cxernption!hrrn formal rukmakíng

under eirrergençy proci.edìngs if cmTecting any disorderly Hìarket conditions. could

, , , ¡
n(~ ,aG,n:1(~\:'t?Ü~ supra, 1 , Supp, at Opponents do not bclieve present

an cim:rgency,

Tohui1d the Se(1'ctary to take seriously a!lcrrmtJyc plop(isab ..Ù.r ¡~r¡(tl'¡çr

'1.1")',,,,,,,'.¡.i,,,,". r)""n ¡;'I"yl.-. qn"IT'j"'('I... ;~'" r.t'ls'¡'l i:;X:h.I'11;¡~- "".,:'\...1...,, ,'"d ;':e;. L(....,.~ ~ ,.n. '0.,.1 t;.( '1'£"' ~ ".. '~, ...H U ,,"- "..",~ ". ",'~ i since the ij',,, ¡') ""'11'1. i¡ n h '.1. ;,!. ,', \"ì.,,'i..~,, . ,t-; ..d. ...

cmTcctçd trmlsposHion and other excdspreadshed the excel

U(' w;n J :~~lr) 1,:' ~



tbrrnat timdy shan.:d v.;ith the pm:Ücs as a spreadsheet rather :j Docurnent

Funnat ("FDF") document to pernJitthe Secretary and an intcix.\Skd Parties to exainine and use

time than wasmac!!avni1ahle in this licuring process. T1'

thc.si.n1TtJnodd,

bi. done

the

request

then

designed to provide kH' the Secretaryasimplistic ViCIN of\v1mt

1üokJike basl'd on the data ~I\ta¡¡abh: tt) the reÇÇ)fd. v/ork oould

Jn01e detaikd hy the. J\4arkci Adminisirator's office, but \vmdd require grGiter

attcHlpts to

r dernand by 1rulrketpla(:(~ foHowing the lines provided in the

Dean testimony, I demand is determined, rHode!

the Order ('lass 1L HI, and IV rnilk accordrng to the A vailabk Nhlk. Even thougli

itis buih upon a $US¡X~ùtj and 111ünipuhtted, defínition ofA.vailabIe\lilk the

rosuUs uf

.JarH) 7 $
l\pr..rri $

r,f1ay..Ü7 $

.Juo-,07 $
.Auri -v? $
Nov-07 $

J"m~Ü8 S

j\pr~.08 S

lV'¡;::1Y'OS $

,jun"08 $

'rhepoint üf tbc

the

iÜ1Ezatlon arcasshouldhüvi.~ lower diversions than h\\\.'cri.itilizatiol1 arcas, The

sU!T\marized helm\':

South
Bkmd South over

Northwest Northeast Northwest
~

¡¡ 3.8fJ $ -14, 19 $ 0,98'"

.s $ 16 14 ~ ü.M~~
,., 17-48 $ 1 7,61 ç: 0.24~ ~1

~ 19. $ 'H), 84 S 0.06'"
~ 21.78 $ 21,96 S 1 .37..

~t 2 0 $ 21.38 S 1 .64
~* 20.19 $ 20,52 $ 1 ,69
.:: '1 7.24 $ 17,70 $ 1 ,88'V:

:; 17.18 $ 17.62 $ 0.86
t:

1 8.49 $ 1 8.93 $ 0.79..:)

15-):;7

22)'4
B8

18,04
19,29

is the that breaking up thel'Aidcast Ordcr into Ü1r~ç ordt!TS viould

blend prices to rnuve inirkfrorn \',here located to \vhcrcìt is núedcd,

'The highest prit'''' \vouJd typic¡ilIy h';j the Southeast (Junc..07 1S the ('iid!OJnaiy but \vould Jwvobeen

more than corrected by the existing Class r differential stnncmre).'fhis would thc

at!radhrencssof nJiJk d(Hiverits to thüt rnarket hy changing thtchstribution funds rather than

price hdndlers are rcquired pay,

D(.-~::5~),~ 54(';: ','l



ProponcT~ts" argmnent fÙr the need pdce increases, the1()cus ViiiS 011 the

dicsdprice- In looking at reported dicsdpriccs as \vasuscd ÌnExhihit 12 page

;11" '-J,:,¡;(),,'d qJ,;,,~(,j.~)1:1 o'1il'll"(li: ,l,,:~s(:I-
..3"0 .."...(-hJ.-. H'!,"J t'."..\,v ,h., ..1-.. öi:.. ,\..' --~-- .1 Ul,,--- L 110\\/ dÙ\Nn S:t875iga!

(officia!

rcqucst(:d), bas to back to March T 7, 2008 toHnd a price, nearly three months

thePn.lpon(~¡Üs~ request. Looking at heating oil fmures. \vhi('b has a h'ìgh

díçsd -priçes, 1¡vould suggest that the diesel prices\v¡n contimw to head to tlt(~

ÖçgJø~Proponc:nts'.,'erc nr£uin£ tÙr an emeru;encv it scerns. '.".. , :,-,...."... ... .-.'- '.' rc;,d emergency around the

lhct their \\,,¡n dwngçjust
, .
1S occurnng thc $(j-ç.al f cd

than /\.ugusL This !aek of facts fÜrthcr highlights. Proponents '

fhilurc to ruect thcB1.,rÚCBOf Persuasion,: It also should encourage thi.~ tha t there is

tirne iby fhcts that tocu!'rcnt (since the Southeast change \vas purported to havi. (;aus~;d

to be admitted into this Record iùgether\vithan expanded hcnringnütice

i :,sui~d consÚler :vUdçüst Order intoHlUltìpk orders,

right and duty J'tjci.'t the prQposal and this Briçf

offered ampJü reasoning for .$uch action, In ü','stirnony offered by Dean Foods sevi:ra!

alternatives '\vere ',I:I.:I'J""..I: 11;" fJ-u' ¡'ê,i,l',,"t'¡,)tiht, r-)1')p.,()J);;¡1t.."'1.¡~':i." ""'y¡n""n:J'¡",.x,,, .."".\¡-'-', ... ,';',-J' '!.,,-o.. .-v ,L, ....-,...(L\'c I",'."''' ,.'-,".) -''Lt ,~""ii-J"..d".""e, hearing using

a n.C\V and hearing notice to consider breaking HK \1ideast Order into in-dtip!e orders

\you::d be the best theSeçretary could take A hearing to consider b-rcakirm the....~ .... L'

Order rnu!Upic O\'lT the

AH.cr consideration the Sccn.':tary's option torejeet the proposal, DCHI1 Foods and NDH \,\/ould

action to.rr,:cogni'lcthe change.ínthc markclp1aci:, nminl), supphçs

havi: grown and arc now ¡nore surplus in the northern pomon than \vhen Federal Order rclbrrn

OCl'tHTd and i:k¡uand halance is not snrrrcÜungnniqueto the nooihem tier ofthç

~vtideast ordcL \\'bîch furthenmggcsts the real soJution is a national evaluation), While PnÜrie

DC' (::~,:(I~t5.tl)'~'.j



Fùrms dO(;SBot support this spedtìc )Jfoposal, the partics of this Ekkf reçoBHTH.'ud adoption

the /\Hcrnati-ve to Proposal i Dean Foods, '11' 403-404, This r~n ¡ n t

") '1'
bne. are .110t fLin agn..cnwnt.

it popular talk about reducing dair,\, farmer revemic, ¡;I point

a market niiist be ba¡anccd,Fanm~rs do not !ilæ conHlìC1dity prices, spccitka!ìy cheese,

hutler, , urNFD \1 to (i()\~.!',1' '. ~i()\l.i'\"". tjîor"~ ;,,, 'l'Ji)ínY '.vJ.')i~'." 'lier" is 'lion~ "it'll "I '/
L.. ~Å ". , v ",-.1,,,,, -" J..-.k"" .i.. .'~ _. 1 -'., -~ .!_~.. '' l _. ""~~-"" ,,~.L , : ,.\-.' -'. .1." ,,' "I; ..." ~. '~t, ~l ~ ::

than dcinand and the market corrcctshy moving prices This Hmrketplaee has the same

pmbli.¡Ti only regional rnnatufc Just as lower cOHunodity prkes signül dairy farniers to

decn:,'ase production consumers to increase í.OnSUlnpt10n, so \,/C' l1Cë(1 the sarne

signa! in the rJ(rrfhl'rn areas nft1ìei\1idcast Order, While the Secretary's staffcorrcctIy

qw,'.stio!H.'.d dairyprodncers' receptiveness to this, it \vüu!dJikcly be \'ie\vt:dnl0refa\'oruh!y than

Having no H'vUvl0 \vouJd elìrnÍJwk the

ret.u.rtis \vouid.dispropör!ion,dl)/ .hö borne.by the producers in these

+~1i' ¡ I ¡' H''''''1"¡ "1 \" ¡ , ,.'-"~""'~' -', "~,....')~ ~,."t,.lI.,llJ.,...y eDO penni ves. This unpopular is .eonsistern IS

a bcttcrajten,nivc dairy' fanners, and would require an appropriate act otJcadership

part of the Secætwj'¡n baJaJ)(:ing supply and demand \",iith an eye towardkeepingpríccsno

bigber than necessary,

iV. CONCLIJSION

In.rcycrs¡ng an agency action \vhich like theon0 requested IK'lc ignon,xlthc.agency's m"011

past precedent, the CircuÙ J l1dgc, now' Chief Justice, Robcrb opened his Opinion \vHh the

Learned ¡¡.and once remarked that agencies tend to 'hill into
then Gnd save you to get them out.~'

N aÜonaiTranspO¡1aÜonS¡,¡fety Board,
~iito

, and
Judge Hand

,1(\'cr

v1



F.Jd atJ omitted) (rever8ing8uspcnsionofpilots i.crtlt1cite on

szrounds iÙr dri'virw under the influence of a!cohol bc(:üuse the ilS!cnC\' fii!cd to adcmiaÜ.dv.(... - "--'. f_..' ~: ..~..'
explain its departures ¡io!1 ítsoívn precedent). Opponents here urge the Secretary not to faU into

refusing toniaintain Federal Onk~JJ Refí:nn rcquirtment of a nahona! Class

¡ prIer. surface). Opponents suppooi a nationaJ price surf11Cc and urge it return tn that reasoned

tuJcrnaking, But thispropüsa! isjustanotherdítch and God save the dairy industry if

stuck in it DewT, NDH and PrairkFarms urge 111\; Secretary to rejedthe PnJpüsa\ and tcnninme

thc.~.ìroçcedi HE,t ~.
subinitkd,

Englishc
Thden LLP
701 Eighth Sheet. hi
\Vashington, D,C, 20002

/\ltOJT1C)'8 fÒr Company,
Nat1ona! Dairy Holdings
and
Prairie Fanus, fne,
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