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Re: Amendinen: Process for In-orchard Grower Diversion Credits
Vig e-maid

Dear Martin and Panisa,

We appreciate your inputs on {inalizing and formalizing the changes to the various sections of 7 CFR Per
930 that will implement the concept of "bottom Hne” n-orchard diversion credits for the red tan chieiry
ndusiry. Attached to this electronic mail are the proposed changes 1o seotions 10, 50 and 58 of Parl 930
that are needed io implement this change i the order.

U behalf of the tart cherry industry, I hereby request st you move this pro posal forward for hearing,
As 1 undersiand the process, this is inftated by publication of the Notice of Hearing on Pr ‘oposed
Rulemaking in the Federal Register setting forth the substance of the ‘opased changes and the times and
places for hearings on this jssue. Please proceed with publication of this notice ai the earliest possibie
date.

As you are well aware, the issue of bottom Hne in-orchard diversion credits js viewed by the industry as
being oritical 1o eflcmw,iv dealing with annual serpluses of production and to correcting fhe anomaly
associsted with m- mchm d diversions i vears with high or increasing restriction. Quick correction of this
probleny will beneftt a1, b 7 will bhenefit growers very significantly,

Oy mdustry anxiously awaits the completion of this amendment process and reschution of this matier. |
is our hope, desive and iment that this change be effective for the 2012 crop year whick commences July
1, 2612, Mr. Michael Durando, Branch Chief, ’\fi(}fih stated af a mecting with Mr. David Shipman,
Asxcc sate Adrmnistrator, AMS, My, Ray Rowlev, Allernste Member and Charman, Diversion
Commitles, aud me his assurance that 4 single item munendment process such as this could he
accomplished within 18 wmonths, We are well along op that timeline.

We snust move with alacrity to have this aipendment comapleted in thue for the 2012 crop. As Ray
Rowiey mentioned, Spring is a busy tme for growers. The earlier in the calendar vear we can have the
bez‘g*mg' the mare casily we can seoure growey participation in the hearing process. With the various
fime requirenents you mentioned 1o us, that 3¢ o say the time that it will teke to move this matter throngh

AMSE and USEA, the 3¢ day notice requirement from publicatios 1o heari ng and other, vaprediciable time

requiremnents, we will have to keep o too of this to 1 our tarset dates,
] E i3 &

As we discussed, the CIAB will reguire an atiorne ¥ 1o represent it. Given that the CIAB s precluded
from spenﬁmg Tunds on outside afiormeys, it will be pecessary that OGC appoint one of iis staff members
to represent the CLAB. 1 would appreciate learning who that pereon it as soon as 1 i decided.

Thank you for vour sssistance fo date on this matier.

Respectfully.  /F 4
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§ 23330 Handle

Hemdle means the process 1o biine, can, concenirate, frecze, delivdrale, pit, press or puree cherries, or in
ary other way convert chemies L(}‘} maercially mte a processed product, or divert cherries pursuan (o

E03(5% ar-aliin cartifiestess surstantte-SH3LEE, or atherwise pldoe charries
into the \i!‘“i ent of commerce within the production area or from the ares o points autside thereo!
Provided, Fhat the term fandle shall not include:

{(a} The brining, canning, concerranmg, fh‘:@?irsff delwydration, pitiing, pressing or the converting, iy any
other way, of cherries info a processed product for home use and not Yor resale

s the orohard where grown (o s
ration for market
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{c} The delivery of such cherries to sach processing facility {or such preparzation.
{d} The sale or fransportation of cherries by a grower 10 & handler of record within the production area.

{e} The sale of cherries in the fresh market i an unpitied condition.



- § 830,56 Marketing policy.

(&) Oprinam supply. On or about duly 1 of each crop year, the Board shall hold & meetling ¢ reviow sales
data, inventory data, current crop forecasts and market conditions in order 1o establish an optimwn supply
fevel for e crop year. The optimum supply volume shall be caleulated as 100 percent of the average
sales of the prior three years reduced by average sales that represent dispositions of exempt cherries and
restricied percentage cherries qualifying for diversion credit for the same three years, unless the Board
deiermimes that it is necessary 1o recammend otherwise with respect to sales of exempt and resiricted
perceriage cherries, to which shall be added a desirable carry-oui mventory not fo exceed 20 million
pounds or such other amount as the Board, with the approval of the Secretary, may establish. This
optimum supply velume shall be angounced by the Board in accordance with paragraph (B} of this
section.

() Frelinminary perceniages, On or about July 1 of each crop year, the Board shall establish & prelimiary
free market fonnage percentage which shall be calenlated as follows: from the aptinrons supply computed
in paragraph {2} of this section, the Board shall deduet the carvy-in mventory @ determine the fonnage
requirements (adjusted 10 a raw froit equivalent} for the current crop year which will be subiracted from
the current year USDA crop forecast or by an average of such other crop estimates the Board votes 10 use.
i the resulting number is positive, this would represent the estimated overproduction which would be the
resivicied fonnage. This resiricted tonnage would then be divided by the sum of the cyop forecast(s) for the
regulated districis to obiain a preliminary restricted percentage, rounded {0 the nearest whole nimber, for
the regulated districts. If subfracting the current orop year requirement, compuied in the first sentence
from the carrent crop forecast, vesults in & negative number, the Board shall establish a prefiminary free
market tormage pescentage of 100 percent with & preliminary restricted percentage of zero. The Board
shall announce these preliminary percentages in aceordance with paragraph (b) of this section.

(c) Interim perceniages. Between July 1 and September 15 of each crop year, the Board may modify the
prefiminary free market tonnage aud restricted percentages to adjust to the actual pack occrring m the
industry, The Board shall announce any interim percentages in accordance with paragraph (b} of this
section.

(&) Final perceniages. No later than September 15 of each crop year the Board shall review the most
current iformation available including, bt pot limited o, processed production and growey diversions of
cherries during the current crop year. The Board shall make such adjustiaents as are necessary betwees
free and restricted tonnage to achieve the optimum supply and recommend such final free market tonvage
and resticted percentages 1o the Secretary and anpounce them in accordance with paragraph (h) of this
section. The difference between any final free marke: tonnage percentage designated by the Sedretary anc
160 percent shall be the final restricted percentage. With it recommendation, the Board shall report on its
considesation of the factors o paragraph (e) of this section.

(e} Factors. When computing preliminary and interim percentages, or deternuining final percentages for
recommendation to the Secretary, the Board shall give consideration to the following factors:

(1} The estimated total production of cherries;

{2} The estimated size of the crop to be handied;

(3% The expected general quality of such cherry production;

(4) The expected carryover as of July 1 of canned and frozen cherries and other cherry products;
{5% The expected demand conditions for cherries in different market seginents;

(&) Supplies of competing cotamodities;

(7} An analysis of economic factors having a bearing on the marketing of chernies;

(8) The estimated tonnage held by handlers I primary or secondary inventory reserves; and

() Any estimated release of privary or secondary Inventory reserve cherries durmg the orop yesr.
(10} The quantity of grower- diverted chertics during the crop year.



Wb

oard subsequently deems 1 adwvisable o modily s markeung poboy,
=] s
hange 0 economic conditions, 14 shall hold 2

{fy Modificarion. i the event the ¥
hecavse of naitonal emergency, crop falure, or other major ¢
meeting for that purpose, sand {He a report thereo! with the Secre
Satordays, Sundays, and holidays) afier the holdmg of sech meeting, which report shall show the Board's
reconmmended modification and the basis therefor.

vowdihi 5 days (exclusive of

()

{g} Additional ionnage 1o seli as free lormage. In addino, the Board, in years when restricted ptn, 1ages
are established, shall make available tonnage equivalent 1o an additional 10 pereent, if available, of the
average sales of the prior 3 years, as defined in paragraph (2} of tis section, for markel expansion.

{h) Publiciry. The Board shall prompily give reasonable plmhc iy 0 growers and handlers of each
meeting 1o consider a marketing policy or any modification thereot, and cach such meeting shall be open
o them and 10 the mbfm simidar publicity shall be given (o groveers and handlers of each marketing
palicy s ~f‘=;mr: or modification ihereof, filed with the Secre and of the Secretary's action thereon.
Comes of all marketing 'poiic;v‘ reports shall be mamtzned i the office of the Roard, where they shal] be
made avaiiable for exannnation. The Bowrd shall nonfy handlers, and give reasonable publicity o
growers, of 1ts computation of the optimum supply, prelinunary percomages, and interim percentages and
shali potify handlers of the Secretary’s action on final percentages by registered oy certified mail.

(i} Kestricied percentages. Resgicied percentage reguirements esiablished under D?Ii‘ii‘fj‘fipi“}‘s by, Lo, or
{d} of this section may be fuliilled by handiers by either establishing an inventory reserve in accordance
with §930.55 or §930.57, or by diversion of product in accordance with §93{}A5§?. In yvears where
required, the Board shall establish a maximuwn pereemtage of the resiricied quantity which may be
established as a prinary rovesdory reserve such that the 1ol primary inventory reserve does not exceed
SG-million pounds; Provided, That such f0-mifhon-pound quantity may be changed vpon
recommendation of the Board and approval of the Secretary. Any such change shall be recommended by
the Board on or before September 30 of any orop year 1o become effeciive for ihe following crop vear,
and the guantity may be chagged no more than one (ne per erop year. Handlers will be pernuited fo
divert (a1 plant or with grower diversion certificaies) as much of the resiricted percentage requirement as
they deem appropriate, but may not establish a primary inventory reserve in excess of the parcentage
established by the Board for resiricied cherries. Inn the event bandlers wish 1o establish inventory reserve
in excess of this amount, they may do so, In which case it will be classified as 2 secondary inventory
reserve and will be regulated accordinglhy.
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(Y Inventory Reserve Release. In vears when Irveniory reserve chermies are avallable and when the
snpected avatdabiity of cherries from the cusTent crop plus expected canvyin inventory does not fulfill the
optimum supply, the Board shall release not later tha Noveraber 1t of the curremt orop yesr such vohune
from the mrvemiory reserve as will satisfy the optimen supply,

{1} The Board, with the approval of the Secretary, may est rubes and regulstions nocessary and

snuuc_-m:cd t0 the admmistration of this section,



§ 930,58 Grower diversion privilege.

(a} In general. Any grower may voluntanly elect o divert, in accordance with the provisions of
this section, ail or a portion of the cherries which otherwise, upon delivery ic a handler, would
become restricted percentage cherries. Upon such diversion and compliance with the provisions
of this section, the Board shall issue 1o the diverting grower 2 grower diversiop certificate which
such grower may deliver to a handler. sas-theugh there-werenelual-harvested cherses: Any
grawer diversions completed in sceordance with this section, but wineh are undertaken in
districts subsaguently exempted by the Board from volume regulation under §930.52(d), shall

gualify for diversion credit,

() Eligible diversion. Grower diversion certificates shall be issued o growers only if the
cherries arve diverfed In accordance with the following terms and condiiions or such other terms
and conditions that the Board, with the approval of the Secretary, may establish. Diversion may
take such of the following forms which the Board, with the approval of the Secretary, may
designaie: uses exempt under §930.62; nonhuman food uses; or other uses, including diversion
by leaving such cherries unharvested.

(¢} Application/mapping. The Board, with the approval of the Secretary, shall develop rules and
regalations providing for the diversion of cherries by growers. Such regulations may inclnde,
among other things:

(1} The form and content of applications and agreements relating 1o the diversion, Including
pmviséons for supervision and compensation; and

{2} Provisions for mapping aress in which cherries will be left unharvesied.

(d) Diversion certificare. 1 the Board approves the application 1t shall so notify the apphicant and
conduct such supervision of the applicant's diversion of cherries as may be necessary 10 assure
that the cherries have been diverted. Afier the diversion bas been cs.wompirshcd the Board shall
iseue to the diverting grower z diversion certificate stating the weight of cherries diverted. Where
diversion is carried out by leaving the cherries unbarvested, the Board shall estimate the weight
of cherries diverted on the basis of such uniform rule prescribed in rules and regulations as the
Board, with the approval of the Secretary, may reconnuend to implenzent this section.



